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Current Dopics. 


Is it negligence, per se, for a person to 
ard a slowly-moving street car?” is a ques- 
bn which was recently decided in the nega- 
¥e by the Supreme Court, Appellate Division, 


District, this State. The plaintiff in the | 


mse was Jacob Lobsenz, who sued the Metro- 
] 0 itan Street Railway Company for damages 
due to injuries sustained by him while at- 
mpting to board one of the defendant’s cars 
Thirty-First street and Third avenue, New 
ork city. 
) Lobsenz testified on the trial that he sig- 
H aled to the motorman to stop, and when the 
ear had practically come to a standstill — or, 


5 is he expressed it, was moving “ at a snail’s 
pace “— and he had one foot on the step of 
‘the rear platform, the car suddenly darted 
ahead, throwing him to the ground. The jury 
d a verdict against the plaintiff. A re- 

of the judgment for the railroad was 

d by the Appellate Division, because 

e trial court charged a proposition of law 


PF icable to steam railroads, but not to street 


uilways in cities. The trial judge said in his 


that “the usual invitation to us to get 

d of a public vehicle is that it stops, and 
{all ordinary cases to get aboard of a mov- 
i@ public vehicle is imprudent.” Justice 
itterson, for the appellate tribunal, says: 
th trial judge stated as a matter of law in 
l ordinary cases to get aboard or attempt 
© get aboard of a moving public vehicle is 
Bprudent, which was used as a synonym or 
Ib tituted and equivalent word for neglect. 


‘Seems to be apparent from the fact that 
_ * Vou. 64.—No. 6. 

















the court refused to charge ‘that it is not 
always negligence as matter of law for a per- 
son to get upon a street car while it is in 
motion, so that even if the plaintiff boarded or 
attempted to board the car while in motion 
the jury might still find in his favor.” Justice 
Patterson, after quoting several cases to the 
effect that ordinarily it is perfectly safe to get 
upon a street car moving slowly, continues: 
“In those cases the court seems to give effect 
to that which is patent to the observation of 
every one in a large city, that persons fre- 
quently enter upon a street car while it is 
moving slowly. The act may be a negligent 
one or an imprudent one, but it is not neces- 
sarily so in contemplation of law. In this case 
the trial judge started with a proposition 
which was controlling of the whole case, 
which was stated as a rule of law, and which, 
when it was proved that the plaintiff entered 
upon a moving car, fixed in the minds of the 
jury that that act in and of itself was what the 
law declared to be imprudent, and, for the 
purposes of his case, a negligent act.” 


As illustrative of the infinite variety of 
questions which the courts are compelled to 
pass upon, that of Festerazzi v. Church, re- 
cently, decided by the Supreme Court of Ala- 
bama, is peculiarly interesting. Here a 
decedent had provided for a bequest to a 
church, to be used for solemn masses “ for 
the repose of the soul.” The court held the 
bequest invalid, not being a direct bequest 
to the church for its general uses, nor creating 
a valid charitable use, nor creating a valid 
private trust for the want of a living benefi- 
ciary. The case will be found in 18 Southern 
Reporter, 394. 


Tue Arsany Law Journat has received 
from the secretary, Mr. Frederick E. Wad- 
hams, a copy of the proceedings of the 25th 
annual meeting of the New York State Bar 
Association, held at Albany, January 21-22, 
1902. It makes a handsome volume of some 
566 pages, and is embellished with half-tone 
portraits of the retiring president, Wm. B. 
Hornblower, of Jules Cambon, French am- 
bassador, who delivered the annual address 
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on “The Relations of Diplomacy to the De- 
velopment of International Law;” and of the | 
Hon. James M. Beck, assistant ‘attorney- | 
general of the United States, who, at the same 
meeting, spoke on the live topic of “ The, 
Suppression of Anarchy.” The volume 
throughout’ shows the painstaking care of | 
Secretary Wadhams. It has all the old feat- | 
ures and several new ones, including a com- | 
plete list of papers read at the annual meet- | 
ings since the organization of the association. | 
The transactions are becoming more and | 
more valuable each year and some of them 
are already out of print. 





The Massachusetts law provides that a 
customer can recover money paid to a broker 
with which to purchase stock upon margin, 
provided the broker had reason to believe that 
the purchaser had no intention of actually 
purchasing stock. It therefore became the 
custom for the brokers to actually purchase 
stock, requiring the customer to pay but a 
portion of the purchase money, and furnish- 
ing the balance themselves, the certificates 
being delivered to the brokers with a written 
transfer thereof in blank, signed by the own- 
ers. The certificates were often pledged as 
security for money borrowed by the brokers 
to raise the balancé required to purchase 
them. In the case of Chase v. City of Boston 
(62 Northeastern Reporter, 1059), the plaint- 
iffs were taxed as the owners of certain stock 
held in this way, and sought to be relieved 
from paying the tax on the ground that they 
were simply pledgees of the same. The court 
decides that the broker is the owner of the 
stock, for he is not bound generally to keep 
the stock of any one customer distinct, but 
has the right to take a single certificate in his 
own name for several customers, and has the 
power to pledge the whole to a bank for 
advances. 


The recent decision of the majority of the 
English Divisional Court in Smithies v. 
Bridge is regarded by our London contempo- 
rary, the Law Times, as quite Gilbertian in 
its way. It records the fact that a purchaser, 





having asked for new milk, received milk as 


—_<— >= 


it came from the cow, which was deficient jn 
fat. Thereupon the vendor was summoned 
and convicted, and upon appeal that convic- 
tion was upheld, Mr. Justice Darling dissent: 
ing. It was not suggested that the milk was 
unfit for human consumption, but, owing to 
a long interval between the morning milking 
and when the milk in question was taken, the 
fat had been absorbed in the cow. This milk 
was undoubtedly new, and it was cows’ milk, 
but it would now seem that when a purchaser de- 
mands new cows’ milk, he also must be taken to 
demand milk with a certain percentage of fat, 
Unfortunately, owing to the inability of the 
animal to give a written warranty, the vendor 
cannot crave the protection of section 25 of 
the Food and Drugs Act, 1875. If a war- 
ranty could be otherwise given, we might 
perhaps have the edifying spectacle of a fine 
inflicted on the cow under section 20 (6) of the 


act of 1899. 





We publish elsewhere in this issue a notable 
paper on “Voting Trusts in Reorganizing 
Corporations, and for Other Purposes,” by 
the Hon. Robert L. Cutting, of New York 
city. This is one of the phazes of modern 
corporation law which possesses a practical, 
every-day interest, not merely for lawyers, but 
for business men and financiers. The essay 
bears every evidence of having been carefully 
prepared; it will be found to contain a large 
amount of good corporation law and will go 
far to elucidate a subject somewhat shrouded 
in mystery to the general practitioner. Mr. 
Cutting is entitled to the thanks of the pro- 
fession and the public for having given so 
much time and research to the preparation ot 
this essay, which we confidently commend to 
the profession at large. 





Third Assistant Postmaster-General Madden 
appears to be making herculean efforts to be 
classed as the watch dog of the post-office de- 
partment. He is understood to have been 
engaged for some time past in a “ still hunt” 
for those publishers who systematically violate 
or evade the post-office regulations regarding 
the mailing of second and third class matter at 
pound rates. This has long been known as 


one of the greatest abuses of the department, 
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the point at which the greatest “ leaks ” occur, 
the leaks which are mainly responsible for the 
heavy deficiency in revenue. THE ALBANY 
Law JourNAL has had these facts brought | 
forcibly to its attention through a recent 
ruling, in a matter in which it was in-| 





terested. While we have no special fault | 

. . i | 
to find with this decision, at the same) 
time we desire to embrace this oppor-| 


tunity to direct the attention of the vigilant 
third assistant to the fact that there is plenty | 
of work ahead of him yet; that there should | 
be no favoritism shown, that a small, weak | 
publisher is entitled to the same consideration | 
as a rich and powerful one ; that the axe should | 
be swung to the line, let the chips fall where 
they may. We have deemed it our duty to| 
bring before the assistant postmaster-general | 
the facts of one notorious case which has come | 
within our knowledge, and we cherish the be- | 
lief that he will deal with it as it deserves. It! 
will be time enough to make public the facts 
when he has neglected or refused to act. Con- 
sistency is so precious a jewel that one does 
not expect to find it in all the walks of life, but 
in the conduct and management of govern- 
mental affairs it is not unreasonable to hope 
for it. Do not, Mr. Third Assistant Post- 
master-General, make fish of one and flesh of 
another. 





warmly advocated by-a number of the dele- 
gates. The Pan-American conference took the 





| question up at the stage at which it had been 


left at The Hague, and, after careful delibera- 
tion, the nations of the new world bound 
themselves to submit to arbitration a specific 
class of legal claims as to which there might 
be dispute between them. Thus the way is 
opened, should the experiment prove success- 
ful, for widening the scope of arbitration in 
the public affairs of the world. As to the in- 
ception of the movement that aims at subject- 
ing the nations of the world to the dominion 
of law, Mr. Taylor says: 


“Not until the ancient and imposing theory of a 


| common and irresistible superior, as embodied in the 


Medieval Empire, was wrecked by the Reformation, 
did the emancipated nationalties, which had crouched 
so long at its feet, begin to realize, first, that each 
state or nation is sovereign and independent, and 


|as such co-equal with all the rest; second, that ter- 


ritory and jurisdiction are co-extensive. After the 
establishment of that common basis of equality, the 
difficulty that remained was how to subject sovereign 
states, through their own volition, to the yoke of 
legality. No more novel or difficult problem was 
ever presented for solution than that which con- 
fronted the publicists of the sixteenth and seven- 
teenth centuries, when they were called upon to 
furnish rules adequate, by virtue of their intrinsic 
weight and dignity, to compel the obedience of the 
freshly emancipated European nationalities, without 
the coercive force of any recognized central authority. 


| From that day to this, the jurists and statesmen of 


Hannis Taylor, whose latest work, “ Inter- 
national Law,” has been received with much 
favor, is the author of an. article on “ Inter- 
national Arbitration and the Pan-American 
Conference,” in a recent number of the North 
American Review. Mr. Taylor’s object is to | 
show how the cause of international arbi- | 
tration has been forwarded by the agreements 
made between the American nations which 
were represented at the recent convention in | 
the city of Mexico. He gives a very interest- | 
ing account of the development of the idea of | 
arbitration and its practical application in the | 
settlement of international disputes, and re- | 


views in detail the discussions and conclusions | « captains of industry.” 





of the congress at The Hague upon the sub- 


the world have been striving to complete the vague 
and imperfect result then reached, by the establish- 


/ment of some kind of an international tribunal to be 
{armed with the power to define the existing system 


of international rules, and to enforce them against 
the refractory, through some kind of pressure, moral 
or legal.” 

eS ee 


VOTING TRUSTS IN RE-ORGANIZING COR- 
PORATIONS AND FOR OTHER PURPOSES. 


The growth and development of modern in- 
dustry is largely due to the corporate form into 
which the agencies of production and distribution 
are cast. 

Naturally enough, it is in controlling these vast 
corporations that lies the power of our so-called 
But, plainly, such control 
would be far beyond even their means, did it de- 


ject. These conclusions, he points out, came | pend on the actual ownership of the shares of these 


short of providing for obligatory arbitration 
for any description of disputes, although 
obligatory arbitration in certain cases was 


corporations. 
While it has, in many cases, been sufficient to 


| rely on the proxies of friends and of the stock- 


holders generally for this purpose, there have been 
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many cases where this was undesirable, and to man- 
age the Baltimore and Ohio, Erie, Reading, Lehigh 
Valley, Southern, Northern Pacific, and other rail- 
road companies the system of voting trusts has been 
resorted to. ; 

It, therefore, becomes of some moment to in- 
quire into the nature and validity of these contracts 
made by the shareholders of a corporation which 
are known as voting trusts. 

A voting trust is an agreement of the share- 
holders of a corporation by which they deposit, and 
agree to leave deposited, their certificates of stock 
for a term of years, with one or more trustees, 
receiving in exchange therefor negotiable receipts 
known as trust certificates. The trustees, being thus 
vested with the legal title, have power to vote the 
stock at corporate meetings, the shareholders mean- 
while retaining the equitable title and beneficial 
interest, and being entitled to dividends as de- 
clared by the directors and to the reversion of the 
legal title to the stock at the conclusion of the trust 
agreement. 

By placing in the hands of trustees so consti- 
tuted the power to elect directors, plans for the 
management of the company can be carried out un- 
disturbed by a possible change of views among 
the shareholders and free from the attack or oppo- 
sition of factious minorities. 

In considering the nature and validity of such 
contracts the following inquiries naturally arise: 


1. How and why do the shareholders come thus 
to delegate their power and right to vote? 

2. Is it consonant with sound policy for the 
State to permit such a delegation of the share- 
holders’ power? 

3. What validity do such trusts have under our 
laws and the decisions of our courts? 

A modern railroad or industrial corporation is a 
very complex affair. It would be impracticable to 
carry on large enterprises in any other manner 
than as corporations. For one thing, capital is 
attracted which would not otherwise be thus in- 
vested. The limitation of each subscriber’s liability 
to his original subscription enables persons of 
limited means practically to become partners in 
enterprises of great magnitude and profit, without 
taking time or effort from their own affairs or in- 
curring liability beyond their original investment. 
At the same time the large amounts of capital 
requisite to big enterprises are thus raised, capital 
which could not probably be attracted in any other 
way. Once having subscribed their money the 
shareholders, busy with their own private concerns, 
are generally satisfied to leave the management of 
the corporate business in the hands of the organ- 
izers of the enterprise, they only concerning them- 
selves with the net results, coming to them in 
dividends and in the increased value of their shares. 
Many of the shareholders, indeed, hardly know just 
how or where the corporate property is situated, 
and scarcely glance at the company’s reports, their 
dividend checks being their principal interest in the 








————., 
matter. When a meeting of the company takes 
place, once a year, probably only a handful of the 
owners of the stock are present, the great majority 
not attending the meeting at all, or delegating their 
votes by means of proxies, which proxies are 
usually given to the controlling interests or pringi- 
pal shareholders at the request of the latter, Ip 
fact, the shareholders of almost any large corpora- 
tion are scattered all over the United States ang 
Europe, and are practically unble to attend in per- 
son the meetings of the company. 

So long as the affairs of the company are flourish- 
ing and dividends are regularly paid, there is 
almost a monotony 1n the perfunctory annual meet- 
ings of the shareholders, which seem to be held 
principally for the unopposed re-election of the 
directors in office Nothing is heard of a voting 
trust, as the control is in the hands of those prin- 
cipally interested. No opposition manifests itself, 
and all is clear sailing. 

But presently comes a change. Hard times, mis- 
management, or dividend counsels disrupt the har- 
moniously profitable workings of the concern and 
dividends cease. Shareholders come forward to 
question the why’s and wherefore’s, a militant min- 
ority arises and goes about arming itself with 
proxies, and the market value of the company’s 
securities begins to decline, owing to sales of its 
stocks and bonds by dissatisfied or frightened hold- 
ers. Then, perhaps, the compary fails to pay the 
interest on its mortgage debt and the trustees of 
the mortgage begin foreclosure proceedings. 


It is at about this time that the voting trust 
scheme is mooted. Powerful financial interests, 
within or without the corporation, volunteer, or 
are prevailed upon by those in interest, to take 
charge of the business of the corporation. They 
will undertake the rehabilitation of the company 
on behalf of the shareholders and creditors, pro- 
vided they can have full control of the corporation 
for a time sufficient to accomplish it. Proxies to 
vote at and control the ensuing meetings are not 
sufficient for them. They will not consent to under- 
take the matter, unless paramount control can be 
assured to them for a period long enough to carry 
out their plans. It is enough to have to cope with 
the business difficulties in accomplishing their ob- 
ject; they will not place themselves in a position 
to have their plans opposed by a dissatisfied 
minority or interfere with by a sudden change of 
sentiment on the part of vaccilating, and, perhaps, 
ill-informed shareholders. Then, too, it may be 
necessary to keep these plans secret, and not to 
disclose them at stockholders’ meetings, thus mak- 
ing them public. 

Again, there are the interests of creditors, the 
mortgage bondholders, to protect. The troubles 
of the corporation have probably come to a head 
on the failure to meet the interest due on one of 
its mortgages. A foreclosure suit has been begut 
and an agreement for reorganizing the property is 
pending. It is the usual thing e the bond and 
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shareholders of such embarrassed corporations to 
reorganize the property by appointing a committee 
and depositing their securities with such committee 
under an agreement or plan of reorganization. 
This plan substantially provides that the committee 
shall buy in the property at a foreclosure sale, and 
turn it over to a new corporation in return for the 
stocks and bonds of such new corporation, which 
stocks and bonds are distributed by the committee 
to those who have deposited with it their securi- 
ties under the reorganization agreement or plan. 
As a part of this agreement or plan the bond- 
holders frequently stipulate for a voting trust, thus 
securing their interests in the new company by 
controlling the voting power of the stock through 
trustees indicated by them for that purpose. The 
stock of the new company is then issued to such 
yoting trustees and certificates of beneficial inter- 
est, representing the equitable title, are given to 
the shareholders. 

There are, then, generally speaking, two promi- 
nent examples of a voting trust, one, as part of a 
reorganization scheme or agreement to which stock- 
holders and creditors are parties, the other being 
a simple agreement between the shareholders them- 
selves. It is also competent to provide for such a 
yoting trust in the certificate of organization or in 
the by-laws (Dill on New Jersey Corporations, 
p. 51). 

Looking now at the validity of voting trusts as 
contracts, it would seem in the case of a reorgani- 
zation, where the equities of mortgage creditors 
are present, that there is, at any rate, ample con- 
sideration to support the arrangement, as was, in 
fact, decided in the case of the Reading Company’s 


voting trust, which was created by just such a} 


reorganization agreement. A shareholder of the 
Reading Company, although he held a voting-trust 
certificate, claimed to have bought it without notice 
of the agreement and attempted to enjoin the 
trustees from voting the stock represented by his 


“certificate on the ground, among others, that an 


agreement placing the control of a corporation in 
the hands of those who were not the real owners 
of the stock was void, as being contrary to public 
policy. The injunction was denied, principally on 
the ground that the mortgage creditors’ equities 
supported the agreement by which the voting trust 
was created and that the plaintiff took subject to 
his vendor's contract, although the judge remarked 
that “it was not permissible on general principles 
to separate the right to vote from the ownership 
of the stock” (Ervin v. Philadelphia and Reading 
Co., 7 Ry. & Corp. L. J. 87). 

So great a change has come over the laws regu- 
lating corporations during the last decade that it 
it difficult to say exactly what is, in many respects, 
the status of our public policy in regard to them. 
Being a creature of the statute law, a corporation 
and its shareholders can only .act according to and 
within the rights given to them by the statutes and 
their charters. Formerly and at comnron law share- 





| holders in a corporation could not vote by proxy 


| 
| municipal elections were not allowed to delegate 
| their votes. 
| between 
| recognized proxy voting was everywhere legalized. 


at all (Morawetz on Corporations, sec. 486; Taylor 
v. Griswold, 14 N. J. L. 222), and this was held to 
be the rule on the same principle that voters at 


But when the essential differences 
public and private corporations were 


| It is now well settled that a shareholder in a cor- 
poration can freely confer his right to vote on any 
| agent or attorney he may select, and all the authori- 
| ties agree that so long as the proxy is revocable 
it is valid and unobjectionable. 
| But it is on the giving of a proxy, irrevocable 
| for a term of years, as in a voting trust, that there 
|is a conflict. Now, at least in so far as the share- 
holder himself is concerned, it would seem but rea- 
sonable to assert that if the delegation of his power 
to vote is for proper purposes and has all the 
elements of a valid contract, he should be allowed 
to make such transfer, even though it be irrevoca- 
ble, and once having made it, it should be valid 
as against himself (Chapman v. Bates, 60 N. J. Eq. 
17), and if valid as against himself, why not as 
against every other? But it is urged that he can- 
not thus irrevocably delegate his power to vote 
because the vote of each individual shareholder 
affects the interest of every other shareholder, and 
that the relations of the shareholder to the cor- 
poration and of the corporation to the State forbid 
it (Shepaug Voting Trust Cases, 60 Conn. 5%). 
Let us, then, look at these relations under the 
| two heads: 

1. Shareholders’ relations to each other. 
| 2. Shareholders’ relations to the State (through 
the corporation). 

In several judicial opinions (Shepaug Voting 
Trust, supra; Taylor v. Griswold, supra: Come v. 
Russell, 48 N. J. L. 208) it is maintained that by the 
mere association of individuals in a corporation a 
trust relation arises between such individuals, and 
that each one has the right to have each other one 
exercise his personal judgment upon every measure 
that comes before the shareholders at their meetings. 
But, if this principle were once acceded to and 
followed out, it might, in many cases, result almost 
in an absurdity. Where stock, for instance, is 
pledged for a loan, it is generally transferred to the 
pledgee on the books of the company, the right 
to vote thus following the legal title (Common- 
wealth ex rel. Eberhardt v. Dalzell, 152 Pa. St. 217). 
In the event of the loan being for two or more 
years, this would, under the doctrine contended for 
in these cases, be a breach of duty to the rest of 
the shareholders, as the shareholder pledging his | 
stock would thus divest himself irrevocably and for 
a term of years of his power to vote, though still 
the real owner of the stock, and the power to vote 
it would be vested in one who was not the real 
owner. 

Again, it is the practice of corporations to close 
their stock transfer books ten days or more before 
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the stockholders’ meeting, all stockholders of 
record on such closing day being entitled to vote 
at the meeting. It may well happen that such 
holders sell their stock between the time of the 
closing of the books and the meeting, passing title 
by indorsement and delivery of their certificates. 
The right to vote, nevertheless, remaining in the 
stockholder of record (People v. Robinson, 64 Cal. 
373), at any rate, until it is challenged (New York 
Laws of 1901, chap. 355, sec. 20). As it is un- 
questionably the rule, however, that the shareholder 
of record at the closing of the books is entitled to 
a dividend in spite of subsequent change of owner- 
ship in the stock (Rice v. Morning Star, 83 Mo. 
App. 470), the logic of the situation would, under 
like conditions, entitle him to his vote. 

Were it true that a duty is owing by each share- 
holder to each other shareholder not to put it out of 
his power to vote, it would follow that stock could 
never be pledged for more than a year, neither 
could trusts in such securities be created for a 
longer period, as the trustee and not the beneficial 
owner would control the voting power. Even 
stockholders of record, if challenged, might not be 
allowed to vote, unless they produced their certifi- 
cates at the meeting, for fear that they might have 
parted with their stock and that the other share- 
holders would be thus deprived of the benefit of 
the true owner’s voice and vote, he having, perhaps, 
not been sufficiently apprised of the meeting to 
present his newly-purchased certificates for transfer. 
So that shareholders would ‘either have to attend 
meetings with their certificates or send them on 
with their proxies when at a distance, on peril of 
being disfranchised. To carry out the doctrine of 
Taylor v. Griswold (supra) would put an end to 
proxy voting, and, indeed, when this case was de- 
cided proxy voting in New Jersey had not been 
legalized. 

If a delegated voting power is used unfairly to 
do:'some illegal, oppressive or ulira vires act, the 
same remedies can be pursued against the voting 
trustees by the minority as against the majority 
shareholders themselves (Fauld v. Yates, 57 ‘Ill. 
416)... Why: is it any more probable that ‘such 
trustees should seek to do wrong than would ‘those 
whom they represent? It is, as'a matter of fact; 
usually the case that the voting trustees are far 
more capable of managing the corporation and vot- 
ing -its stock for its best interests than afte ‘the 
equitable owners of the stock; and such trustees 
are generally more largely interested than any one 
else’ in the ‘prosperity ‘of the corporation, being, 

_ probably; stock or bondholders themselves.” 
‘Such views are, therefore, contrary to sound’ rea- 
soning, ‘and, it is submitted, to the weight of author- 
ity:’ The only ‘tangible trust relationship existing 
between stockholders: is one’ that imposes''a duty 
on the majority not to oppress or defraud the 
minority,or to: use-their power’ for’ their! own pur- 
poses and in derogation’ of the rights of the’ minor- 
ity. To push the conception of a trust relationship 








beyond this point, and to claim that it is a breach 
of duty or of trust as against other shareholders 
for one shareholder to put it out of his power to 
vote on his stock, savors of the fanciful. It may, 
indeed, be said that where action is taken at g 
corporate meeting without due notice and hearing, 
dissatisfied stockholders have a right to complain 
on the ground that had a fair opportunity been 
given they might have persuaded their fellow- 
stockholders of the inadvisability of the obnoxious 
measure. 

But when the right to vote has been given up 
for a legal consideration it surely comes with bad 
grace from the stockholder who repents him of his 
bargain to demand it back on the ground that by 
placing the voting power of his stock in the hands 
of another person he has failed in his duty to his 
fellow-stockholders. 

If there is a grievance, it would seem to be in the 
other stockholders; but even in the cases in which 
the stockholder was allowed to revoke his own 
proxy (Griffith v. Jewett, 15 Wk. L. B. 419) it was 
held that a shareholder had no standing to object 
to the trustees voting on other shareholders’ stock 
(Zimmermann vy. Jewett, 19 Abb. N. C. 459; Beach 
on Private Corporations, secs. 304, 305). 

. We now turn to the shareholders’ relations to the 
State through the corporation. 

2. What are the shareholders’ relations, and what 
duties or obligations are owing by them to the 
State? 

To say that the shareholders are only related to 
the State through the corporation is to lose sight 
of the principles laid down in People v. North 
River Sugar Refining Co. (121 N. Y. 582), and in 
State v. Standard Oil Co. (49 Ohio St. 137), where 
the idea of the personality of the corporation was 
dismissed as a figure of speech, and the acts of 
the shareholders were held to be, in all intents and 
purposes,-acts for which the corporation was liable, 
and ‘for which, in both these cases, a forfeiture of 
charter was decreed. 
~ Corporations were formerly created by special 
grants of charters to’ certain persons, first, by the 
king. of England, then by parliament, and later by 
congress and by our State legislatures. When such 
charters were conferred on special individuals, it 
might ‘well be said, as it was said, that there was a 
“ delectus personarum” on the part of the State, and 
that it was an obligation owing to the State that 
the charter members should not delegate any of the 
powers thus conferred upon them. Such a doctrine, 
however, becomes hardly as plausible when cor- 
porations’ are, as at the present time, organized 
under general’ laws permitting incorporators practi- 
cally-'to grant themselves such ‘charters ‘as they 
please. | To speak now of a “ delectus personarum,” 
as in Taylor v. Griswold (supra), savors of the 
archaic, and'is applicable only to a state of affairs 
that “has long’ since’ passed away. There is no 


tonger any'’special personal confidence reposed by 
the State in the grantees of corporate franchises. 
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The most unworthy persons may organize a cor- 
poration under general laws, and transfer the cor- 

te franchise to other still more unworthy 
without the State having any voice in the matter. 
*Rights in the corporation can be adjusted and 
terms fixed by contract” (Chater v. Sugar Refining 
Co., 19 Cal. 245; N. E. Trust Co. v. Abbott, 162 
Mass. 148). 

No great weight can, therefore, be attached to the 
suggestion that it is a breach of obligation to the 
State, or an ultra vires act, for a shareholder to 
delegate to another the power to vote for two years 
at two meetings when it would not be illegal to do 
so for one. If it is not forbidden by the charter or 
by a statute, it can scarcely be ultra vires or illegal, 
and so long as the State is willing to allow share- 
holders to vote by proxy, what valid reason can 
be assigned for the limitation of that proxy to one 
year? 

And, indeed, no such limitation has, as a general 
thing, been imposed by the State. The safeguards, 
so far as the State is concerned, are as ample 
against the abuse of their power by the trustees as 
they would be in the case of the stockholders them- 
selves. In the North River Sugar Refiners’ case the 
objection to trustees voting the stock was because 
they were an independent body outside of the cor- 
poration, and the effect was to create a partnership 
between independent companies, with a view to 
monopolizing the sugar business; this in itself 
would have been illegal, even though the share- 
holders had voted for it. It was not the mere 
delegation of their power to vote which lost them 
their charter, but it was the delegation of that power 
for improper purposes. 

In reviewing the decisions it becomes apparent 
that in substantially all of those cases where voting 
trusts were declared illegal, there was (1) either a 
lack of consideration for the voting-trust agree- 
ment, or (2) the purposes contemplated were illegal 
or dishonest. 

Griffith v. Jewett (15 Wk. L. B. 419), Zimmer- 
mann v. Jewett (19 Abb. N. C. 459), and Hafer v. 
N. Y., L. E. & W. R. R. Co. (14 Wk. L. B. 70) 
all arose out of the same-transaction, which was an 
attempt to place the control of-an Ohio corporation 
in a New York corporation (at that time an illegal 
act) in the following manner: 

The stock of the Cinn., Ham. & Dayton Railroad 
Co. was placed in the hands of H. J. Jewett, presi- 
dent of the Erie Railroad, to be voted.as the Erie 
Railroad should direct. Even in this case the court 
might have held otherwise had the object been legal 
and the consideration a good one, as the following 
excerpt from the’ decision will show. The court 
said: “We know of no reason why two or more 
stockholders may- not combine their shares. in 
the hands of a ‘trustee, either for the simple pur- 
Pose of allowing the latter-to cast the vote of the 
shares, if the object for which the vote is to be 
east be not illegal, or upon such terms-as will* give 


of the stock so transferred. 
agreement could only be revoked as it was made, 
by the consent of all the parties beneficially inter- 
ested — as the entire stock of one shareholder may 
be purchased by another, there seems to be no rea- 
son why one may not acquire less than the entire 





In the latter case the 


interest in the stock of another.” (Griffith v. 
Jewett, supra). 

Woodruff vy. Dubuque R. R. Co. (19 Abb. N. C. 
437) was litigated in Ohio at a time when the laws 
of that State did not allow proxy voting. 

The Shepaug Voting Trust Cases (supra), de- 
cided in 1890, are honeycombed with fraud and 
illegality. There the voting trustees’ certificates 
came into the hands of bona fide purchasers through 
their forced sale as a pledge. It was discovered 
that the directors elected by the trustees had made 
a number of fraudulent and ultra vires contracts 
with a construction company, in which they were 
interested, to unlawfully extend the road, and had, 
without authority, issued bonds to raise the neces- 
sary money, and had given to the president, Chap- 
man, $25,000 of the proceeds merely as a bonus. 
The court ordered the return of the stock to the 
holders of the trustees’ certificates. 

In Taylor v. Griswold (supra), proxy voting not 
having been legalized by the legislature, was held 
void, as at common law. 

In Cone v. Russell (supra) there was a corrupt 
agreement by which the trustee of an estate, who 
transferred the voting power of the stock, was to 
be made manager of the corporation at a large 
salary, but the court said in its decision: “ This 
conclusion does not reach so far as necessarily to 
forbid all pooling or combining of stock, * * * 
to carry out a particular policy to promote the 
best interests of all the stockholders; the propriety 
of the object validates the means, but must affirm- 
atively appear.” 

In Gage v. Fisher (1 N. D. 813) there was also 
an agreement that the giver of the voting power 
was to have an office, and the court refused to 
enforce the contract. 

Fisher v. Bush (35 Hun, 641) was a:case in which 
there was no consideration, and power to sell stock 
was tied up by the agreement. 

Kreissel'v. Distilling Co. (47 Atl. ew 471) was 
decided against the particular trust before the 
court on the ground that’ the: provision to exclude 
non-consenting’ stockholders was contrary to’ public 
policy, and because the plan for the rehabilitation of 
the corporation was not to be submitted: to’ the 
stockholders until aftér the trust became operative. 
Fhe chancellor said; after quoting Cone v. Russell, 
as above, “ whether the grant’ of power is ‘good 
or not must depend upon the purposes for which it 
is given.” 

Chapman v. Bates: (60 N.’J. Eq. 17) maintains ‘the 
same doctrine, and in this case upholds a — trust 
agreement. 

In-a number of cases it is*held that the watts 











to each of them a beneficial interest in the whole 





eration for a voting trust agreement must be some- 


192 


THE ALBANY 


LAW JOURNAL. 











thing more than the mutual concurrent acts of the 
stockholders in depositing their stock (Vanderbilt 
v. Bennett, 2 Rail. & Corp. L. J. 409), otherwise 
the power to vote will be a revocable one. (Harvey 
v. Linville, 24 S. E. Rep. 489; Cook on Corpora- 
tions, § 610). 

But cases where there is a valid consideration, 
and the objects to be attained are legal and honest 
ones, usually support voting trusts. As early as 
1867, in Brown v. Pacific Mail S. S. Co. (5 Blatch. 
525), where a voting trust had been created, Judge 
Blatchford said: “I am unable to see anything 
in this contrary to public policy or in any wise open 
to objection.” In this case the trustee held an 
irrevocable power to vote and the equitable owners 
had agreed not to sell their stock until they had 
offered it to other stockholders and to the trustees. 

Shelmerdine v. Welsh (20 Phila. 199) is to the 
effect that where shares of stock are pledged as 
collateral, the parties may appoint a third person 
to hold the certificate for them, and exercise the 
right to vote; so that the voting trustees appointed 
under the reorganization of the Philadelphia R. R. 
Co., in 1887, were held to be not the representa- 
tives of the shareholders alone, but of the lien 
creditors also, and the court said that they occu- 
pied a position analogous to that of a disinterested 
third person, chosen by a debtor and his creditor 
to hold the pledge for the benefit of both. 

In Mobile & Ohio R. R. Co. v. Nichols (98 Ala. 
92) the court said: ‘“‘ We have examined case after 
case to find generally that the agreements declared 
void, where the power to vote was separate from 
the stockholders and invested in third persons, 
were under circumstances that showed that the 
purpose to be accomplished was unlawful, such 
as the court would not sanction, if the principal 
had voted and not a proxy. * * * If there were 
no precedents, upon principle we should hold that 
in determining the validity of an agreement which 
provides for the vesting of the voting power in 
a person other than the stockholder, regard should 
be had to the condition ofthe parties, the purpose 
to be accomplished, the consideration of the under- 
teking, interests which have been surrendered, 
rights acquired and the consequences to result. 
The law does not make contracts for persons, 
neither will it annul them except to preserve its 
own majesty and to serve the greater interest of 
the public.” This was a case where clearly there 
was a proper consideration, as the stockholder 
delegated their voting power to creditors of the 
corporation, who took debentures for the money 
owing them. It was agreed that the voting trust 
should continue as a security to the creditors until 
these debentures were paid off. The court said 
that the shareholders were doing something to 
preserve their property. 

It is also remarked in the recent case of Smith 
v. San Francisco R. R. Co. (47 Pac. Rep. 582, 590), 
that “there is no instance where the purpose of a 
proxy given upon a sufficient consideration was 








lawful, and the person by whom the proxy was 
created continued to be the holder of the stock, 
in which the agreement has been held invalid, 
* * * Neither is it illegal or against public Policy 
to separate the voting power of the stockholder 
from its ownership. * * * Cases in which it 
has been said that the stockholder could not divest 
himeslf of the voting power of his stock were 
cases which involved either the sufficiency of the 
agreement or the validity of the purpose for which 
the power was to be exercised. Public policy 
should not be allowed to interfere with contracts 
made voluntarily unless they contravene some 
positive statute or some well established rule.” 

It is then fairly deducible from these cases that 
(1), no one but the equitable owner of a stock can 
prevent a trustee who holds the legal title from 
voting the stock, and (2), even the equitable owner 
cannot, where there is a valuable consideration for 
the proxy, as it is a power coupled with an interest, 
and, therefore, irrevocable (Hunt v. Rousmanier’s 
Executors, 8 Wheat. 474). 

In Havemeyer v. Havemeyer (43 Sup. Ct. 506, 
affirmed 86 N. Y. 618), it was said: “An agree- 
ment among holders of majority stock to act in 
concert as to voting and managing the corporation, 
and contemplating no advantage to themselves over 
other stockholders, is not obnoxious to public 
policy.” 

As a general result of the cases, then, it would 
seem that there must be some substantial equity 
or consideration to validly make proxies irrevoca- 
ble, even for the time agreed upon. If it is an 
arrangement simply between stockholders and is 
supported by nothing but the promise of each to 
each, without equities of creditors or third parties 
to support it, it is nudum pactum, and any share- 
holder or his transferee may withdraw his stock 
from the arrangement. This is also a shareholder's 
right where the agreement and objects to be 
attained are in any way tainted with illegality, or 
where the carrying out of a scheme contrary to 
public policy or good morals is involved. There 
must be some valid consideration moving to the 
stockholders, such as the agreement of creditors 
to withhold their claims or give indulgence or 
extension to the corporation, or their acceptance 
of new securities or the like; or an agreement with 
the trustees that they shall carry out a certain plan, 
or arrangement, or reorganization for the benefit 
of all the shareholders. The plan or scheme must 
be legal, substantial, proper, and one to which any 
or all of the shareholders can be admitted. In such 
cases, the delegation of the power to vote becomes 
a matter of contract with a valuable consideration 
moving to the shareholders, and there being once 
a valid contract, how can it be said that one of 
the contracting parties, or any transferee, assign, 
or representative of his, taking with notice (as he 
must when he receives a trustee’s certificate) may 
at his pleasure withdraw, where his fellow stock- 
holders, creditors of the corporation and other 
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contractors, in good faith and for a valuable con- | 

sideration, have changed their position on the faith 

of his transfer of his right to vote on his stock? | 

Rosert L. Curtine, LL. B. | 

May, 1902. ‘ | 
_—— 

SPANISH TREATY CLAIMS Ens th, 


Harrey S. McCann v. Tue Unirep STatEs.— 
No. 30. 


CatHeRINE Burns v. THE UNITED STATES.— 
No. 31. 

ALEXANDER LyncH v. THE UNITED STATES.— 
No. 428. 


(Opinion of Commissioner Chambers.) 


All my colleagues having concurred in a decision 
that the petitioners have no claims against the 
United States, and ‘the opinion just read being con- 
fined to that single proposition, I shall confine 
myself to it. 

The act of congress creating the Spanish treaty 
claims commission was passed for the sole purpose 
of carrying into effect the following provisions of 
the treaty of peace between the United States and 
Spain, viz.: 

The United States and Spain mutually re- 
linquish all claims for indemnity, national and 
individual, of every kind, of either government, 
or of its citizens or subjects, against the other 
government, that may have arisen since the 
beginning of the late insurrection in Cuba and 
prior to the exchange of ratifications of the 
present treaty, including all claims for indem- 
nity for the cost of the war. 

The United States will adjudicate and settle 
the claims of its citizens against Spain relin- 
quished in this article (Article VII, treaty of 
peace, December 10, 1898). 

The act, after constituting the commission, pro- 
vides that its duty shall be: 


to receive, examine and adjudicate all claims of 
citizens of the United States against Spain, 
which the United States agreed to adjudicate 
and settle by the seventh article of the treaty 
concluded between the United States and Spain 
on the roth day of December, A. D. 1808. It 
shall adjudicate said claims according to the 
merits of the several cases, the principles of 
equity and of international law (Section 1, act 
of Congress, March 2, 1901). 

The material facts stated by the claimants and 

admitted by the defendant are: 
In the McCann case, that he is a native-born 


on board the battleship Maine when it was blown 
up February 15, 1898; that he sustained severe, 
lasting, and incurable injuries, permanently destroy- 
ing his health and ability to work; that before, at 
the time of, and afterwards, a condition of peace 
existed between Spain and the United States; that 
the battleship was on a friendly visit in the harbor 


| of Havana at the time of the explosion, and that. 


the explosion and injuries were either caused by 
or resulted from agencies for which Spain was 
responsible. 

In the case of Burns, the suit is brought in the 
name of the mother as surviving heir and next of 
kin. The deceased was corporal of marines on 
board the battleship at the time of his death, which 
was caused by the explosion, and was a native-born 
citizen. 

In the case of Lynch, the petition is filed in the 
name of the brother as surviving heir and next of 
kin. Deceased was a coal passer, and was in the 
discharge of his duties at the time of the explosion 
in which he was killed, and was a native-born citi- 
zen of the United States. 

The question is, did the claimants, who were 
citizens of the United States in the service of their 
government as sailors at the time of the explosion 
of the battleship Maine, lose their individual right 
to claim indemnity from the Spanish government 
because of such service, it being admitted that the 
Spanish government was responsible for the 
explosion? 

A correct understanding of this question depends 
upon a clear presentation of the condition of things 
which existed at the moment that the damage in- 
flicted by the destruction of the Maine was con- 
summated. The simplest principles of analysis 
divide the damage resulting from that act into two 
distinct parts. 

‘First. There was the direct damage done to the 
nation by the destruction of national property, such 
as the ship itself and its armament, and the indirect 
damage resulting from the indignity offered to a 
friendly state. If no war had ensued, if no treaty 
of peace had ever been made, the gross sum accru- 
ing to the United States as damages for property 
and insulted dignity vested in its corporate person 
would have belonged to the national treasury sepa- 
rate and apart from the claims of private individuals. 

Second. If no war had ensued, if no treaty of 
peace had been made, the government of the United 
States would have owed it, as a plain duty under 
international law, to the survivors of that disaster, 
or to the families of such as were dead, the collec- 
tion from the government of Spain of reasonable 
compensation for such injuries inflicted in time of 





citizen of the United States; that he was an.enlisted 
Seaman in the United States navy, and as such was 





peace in the waters of a friendly state. 
Having thus separated the distinctly national 
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claims —- that is, the claims of the government ex- 
clusively independent of the claims for injuries to 
individuals — from those that accrue to the sailors 
as individuals, and such national claims not being 
involved in these cases, I lay down the following 
propositions: 4 

A sailor neither forfeits nor waives any of his 
individual rights as a citizen, except such as con- 
flict with the loyal, effective discharge of his duties 
as a sailor; that he assumes no risks that result 
from forces wrongfully put into operation by the 
culpable negligence or acts of a foreign govern- 
ment; that he has the same right any other citizen 
has to claim indemnity for wrongs done by foreign 
governments in time of peace. 

It is important to remember that the relinquish- 
ment by the United States of all liability on the 
part of Spain was made without consulting with or 
asking the consent of the claimants. This was done 
under the doctrine that the sovereignty of a gov- 
ernment over its citizens extends over the claims; 
that a citizen can do nothing with his own, is pow- 
erless and voiceless as an individual where foreign 
interests are involved, and unless his claim is 
adopted by his government, thereby nationalizing 
it, he is without remedy. 

According to this doctrine a claim for indemnity 
by a citizen against a foreign government is insepa- 
rably connected with and cannot be divorced from 
the national claim. There can be a national claim 
without individual interest or connection, but the 
individual necessarily involves the national char- 
acter. The affront is to the nation, while the actual 
loss or physical injury is to the citizen. The 
amount of damages which the offended nation 
claims against the offending nation depends upon 
the character and extent of the injuries done to the 
individual, but the recovery itself is in the name 
of the nation. The foreign government asks no 
acknowledgement, requires no acquittance from the 
injured citizen., The two nations have dealt as 
principals. 

But to whom does the money, when collected, 
really belong? There is no statutory law of gen- 
eral or specific application under which a citizen 
of the United States can demand money so collected 
and held by the government. The moral obligation 
exists, however, and the citizen is as safe under 
its protection as if a statute compelled the delivery 
of the indemnity to him. The history of our gov- 
ernment does not disclose a single instance where 
the government has failed or refused to give over 
to its aggrieved citizens all that it has collected on 
account of indemnity claims against a foreign 
government. 

The only modification of the doctrine that the 
claims of individual citizens against the foreign 





government. are merged in the national claim, is 
in the case of those governments that have opened 
their domestic courts to the foreign claimants, 
Spain has not done this, and, therefore, the modifi- 
cation cannot apply in these cases. The old doc 
trine remains in force, and hence any recovery, 
whether in money or property, would constitute 
a fund which the United States could, in the exer. 
cise of brutal power, retain in its treasury. But the 
government has always acted as a faithful trustee 
for the citizen, and the distribution of the indemnity 
has always been made, not as a gratuity or bene- 
faction, as is claimed, ‘but as an act of justice to the 
rightful owner. 

Can there be any difference in the status of a 
soldier citizen, in time of peace, and a mere civilian 
as to injuries done by a foreign government, 
so far as the obligation, moral or legal, is con- 
cerned, of his own government to distribute the 
indemnity? That there can be none is made all 
the clearer to my mind by the fact that in all cases, 
without exception, where moneys have been volun- 
tarily paid by one government to another on 
account of injuries done to its citizens, whether 
private individuals, sailors, soldiers, or official rep- 
resentatives abroad, or where moneys have been 
paid upon demand, every dollar has been paid out 
by the receiving government to the private indi- 
viduals, sailors, soldiers, or representatives who 
actually sustained the injuries. 

Counsel have discussed a number of cases bearing 
upon the question at issue and cited many others, 
but it is necessary in this connection to review only 
a few of those in which indemnity has been de- 
manded, or accepted without demand, by the nation 
of the injured citizen, to show that equal consider- 
ation and uniform justice have been extended to 
all classes of citizens without distinction. The fact 
that no government has ever demanded compensa- 
tion or indemnity in any form for the killing of its 
sailors or soldiers when they have been attacked 
by a declared enemy in actual war removes that 
subject from the field of discussion, as it has no 
bearing upon the present cases. 

The case of the Water Witch, referred to in 
briefs of counsel, is in point as showing that, while 
the indemnity was demanded and collected by the 
United States, the principle of trusteeship was fully 
recognized by the government throughout the 
transaction. The government sent its naval vessel, 
the Water Witch, on a surveying expedition, under 
an agreement with the Brazilian and Argentine gov- 
ernments. The ship went beyond the waters of 
Brazil, and after proceeding a few miles in the 
waters separating Argentina and Paraguay, was 
fired on.from a Paraguayan fort. The fire was re- 
turned and kept up for some minutes. Besides 
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other, but slight, damage, a shot from the 
fort mortally wounded the helmsman of the Water 
Witch. Paraguay had forbidden foreign war ves- 
sels to enter its waters, a fact known to the com- 
mander of the ship, but he claimed the right to 
navigate the channel of a boundary river, even 
though in doing so it took him nearer the forbidden 
country. The helmsman was “ in the line of duty,” 
and was employed at the instant of his injury in 
the service of the United States navy, but this fact 
did not stop the government from demanding in- 
demnity. The United States collected from the 
government of Paraguay $10,000 and turned it over 
to the family of the injured seaman (See Moore on 
International Arbitrations, vol. 2, p. 1487; also, re- 
port Secretary of Navy, December 2, 1859). 

To the same effect is the Huesken case. He was 
assassinated while in the diplomatic service of the 
United States in Japan. The United States made 
a two-fold demand, one being that the murderers 
be brought to punishment and the other for pecuni- 
ary reparation. The sum of $10,000 was, paid and 
turned over to the mother of the murdered man. 
That this was not a gratuity on the part of our 
government is amply shown by the correspondence 
in the case. The minister of the United States, 
under the instructions of Secretary Seward, based 
the demand for compensation upon the rights of 
the widowed mother, “ who, by his death, had been 
deprived of her sole means of support.” The de- 
mand of the minister was expressed in this 
wnequivocal language: “ That they (Japanese gov- 
érament) should pay her a sum sufficient for her 
support, either in annual payments or in a sum 
sufficient to purchase a life annuity equal in amount 
to the income she received from her late son” (See 
message and diplomatic correspondence for 1862, 
pp. 804-807). 

Only one other case need be noticed, that of the 
Baltimore, which is of special importance and appli- 
cation because of its recent occurrence and the 
thoroughness with which it was investigated and 
discussed by the authorities at the time. 

The Baltimore was at anchor in the harbor of 
Valparaiso and a number of her sailors were on 
shore leave in uniform and unarmed. They were 
in different parts of the city when they were attacked 
by armed men nearly simultaneously. One petty 
officer was killed instantly, and several seamen dan- 
gerously wounded, one of whom died soon after. 
A board of officers of the Baltimore investigated 
the affair and reported that the assaults were unpro- 
yoked and that some of the police of the place took 
Part in the assault. Some of our sailors were ar- 
tested, and while being taken to prison were cruelly 


beaten. 
Secretary Blaine promptly demanded a “ suitable 


=— 
doing 


apology”’ and “adequate reparation.” While he 
based his imperative demand upon the ground that 
the origin of the assault was in the hostility of the 
Chileans to the United States, and was aimed at 
the uniform which the sailors wore, perhaps, more 
than at their persons, he clearly had in contempla- 
tion the affair itself, “in which two American sea- 
men were killed and sixteen others seriously 
wounded, while only one Chilean was seriously 
hurt” (Foreign Relations, 1891, p. 307). 

The matter was not closed until the great secre- 
tary had passed away, but negotiations were 
pressed with vigor by his successors in office, and 
President Harrison gave more consideration to the 
matter than any similar question has received from 
so high a quarter. 

Secretary Foster (Foreign Relations, 1892, p. 57) 
renews the demand for “indemnity to the relatives 
of the seamen killed, and to the men who survived 
injuries while wearing the uniform of the United 
States,” and insists that it “shall be proportionate 
to the gravity of the affair.” But it is when Presi- 
dent Harrison takes personal control of the prob- 
lem that a true comprehension of the nature of the 
claims is gathered. In his special message of 
January 25, 1892, to congress (see Richardson’s 
Messages and Papers of the Presidents, vol. 9, pp. 
215-226), he treats the subject exhaustively, and 
forwards to congress all the correspondence and 
evidence. 

This message is perhaps the most perfect state- 
ment in our diplomatic history of the international 
questions involved in a claim by one government 
against another growing out of injuries done to 
the sailors or soldiers of one nation while on a 
friendly visit to another, and establishes with a 
clearness never before so ably elucidated the dual 
character of what has been erroneously treated as 
purely national, to the exclusion of any individual 
participation in its results. All through the discus- 
sion, bringing to bear upon its many phases the 
great store of legal wisdom which made him con- 
spicuous among many presidents noted for legal 
ability, he keeps plainly in view the purely national 
demand for insult to the uniform and the demand 
for reparation on behalf of the individual. One in 
the right hand, the other in the left, but uniting in 
the body of the nation. An apology to the nation, 
indemnity to the individual. The purely national 
phase of the claim would have left the sailors unpro- 
tected and deprived them of all individual compen- 
sation. The collection and payment of the 
indemnity to the injured sailors or their personal 
representatives, exactly as the government has so, 
often done in other instances for private citizens, 
is a natural sequence of President Harrison’s 





reasoning. He never sanctioned the doctrine that 
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the individual sufferers, though sailors, should lose 
their just claims to indemnity because the claim 
in its. largest sense involved national elements. As 
a matter of fact as well as of law the $75,000 was 
paid by the government of Chile to our govern- 
ment for distribution “among the families of the 
two men killed and those who received personal 
injuries in the attack of the sixteenth of October 
last in Valparaiso” (Foreign Relations, 1892, p. 64). 

When the money reached Washington it was not 
even deposited in the treasury, but was by the sec- 
retary of the navy distributed to the rightful owners, 
sailors who had been injured, and to the survivors 
of those killed. 

In the message of President Harrison there are 
many expressions which shed light upon this ques- 
tion, but I will quote only one or two. He says: 

If the dignity as well as the prestige and the 
influence of the United States are not to be 
wholly sacrificed, we must protect those who 
in foreign ports display the flag or wear the 
colors of this government, against insult, bru- 
tality, and death inflicted in resentment of the 
acts of their government and not for any fault 
of their own. 


Again, when referring to his interest in the peace 
and development of South American Republics, he 
says: 

It must, however, be understood that this 
government, while exercising the utmost for- 
bearance towards weaker powers, will extend 
its strong and adequate protection to its citi- 
zens, to its officers, and to its humblest sailor 
when made the victims of wantonness and cru- 
elty in resentment not of their personal mis- 
conduct, but of the official acts of their 
government. 


It is a singular coincidence, but of far-reaching 
significance, that the president in closing his mes- 
sage should have alluded in the succeeding para- 
graph to the one last quoted, to the claim of an 
unnaturalized foreigner, an Irishman, and probably 
a British subject, who had suffered severe personal 
injuries in Valparaiso at the same time the sailors 
of the Baltimore were assaulted. This man was a 
fireman on the American steamer Keweenaw, 
which was undergoing repairs in the harbor at Val- 
paraiso at that time. The president reports to 
congress that he “ directed the attorney-general to 
cause the evidence of the officers and crew of that 
vessel to be taken upon its arrival in San Francisco, 
and that testimony is also herewith transmitted.” 
And finally the president concludes his message 
with the statement that: 


a claim for reparation has been made in behalf 
of this man, for while he was not a citizen of 








>= 


the United States, the doctrine long held by us 
as expressed in the consular regulations, jg: 
“The principles which are maintained by this 
government in regard to the protection, as dis. 
tinguished from the relief, of seamen are well. 
settled. It is held that the circumstance that 
the vessel is American is evidence that the 
seamen on board are such, and in every regy. 
larly documented merchant vessel the crew will 
find their protection in the flag that covers 
them.” ; 


It would seem that the president had chosen the 
opportunity afforded by his message, emphasizing 
the demand for an apology from Chile for the 
insult done to the “colors” of the government 
and for indemnity to the killed and injured sailors, 
to present the claims of a sailor of a merchant 
vessel who had been similarly assaulted, for the 
purpose of illustrating the doctrine that the unpro- 
voked assaults upon the person of any one entitled 
to the protection of our flag will receive exactly 
the same treatment, and that there is no difference 
in the character of the demand which will be made 
on behalf of this government against the offending 


government, whether the claimant be soldiers, 
sailors, diplomatic representatives, or private 
individuals. 


All have been treated exactly alike. Throughout 
the existence of the nation this has been the un- 
varying policy. Since the suggestion was first made 
that a citizen who dares to “ wear the blue” has 
less rights to indemnity for wrongs suffered at the 
hands of a foreign government in time of peace 
than any other citizen would have for injuries in- 
flicted under exactly similar conditions, I have 
“ searched the records,” and it affords me pleasure 
in this high relation to make record that I have 
found no authority to support the proposition. 

It is said that the citizen when he enlists in the 
military service of his government surrenders the 
rights of a private individual in exchange for a 
higher protection. But this proposition will not 
bear analysis, and is not true. The soldier or sailor 
is rendered much more helpless to defend himself 
in time of peace than the private individual. The 
soldier cannot use his gun, even in personal defense, 
except upon the command to fire by an officer 
authorized to give the order. A soldier may be 
shot down in the streets, helpless to defend his 
person, because the government has set him out 
without the means of defense. 


In fact, a soldier in time of peace, while in the 
line of duty, is the most helpless of men when it 
comes to resisting a deadly attack, and if his life 
be lost in a street broil for which he is blameless, 
he has no higher legal claim upon the government 











™—™ ~~ -—- ween» aeeltlUc lUrOehlUrlC OCOD’ CFF 


AT eT ae ee ale ae en ae y 





lor 


BE es8 


the 
1 it 


ess, 
ent 











THE ALBANY 


LAW JOURNAL. 


197 














then any other unoffending citizen. He, however, 
has the same right at law, and his heirs would, if 
he be killed, that the private individual has for re- 
dress against the community, and he has the same 
right of action against the man who made the 
assault. He may be killed in defenseless condition 
notwithstanding the imaginary protection of his 
uniform, without any legal obligation on the part 
of the government to give his widow a pension. 
But it is urged that his livelihood is guaranteed, 
and in the end he has assurance against the miseries 
of old age, and for these he surrenders individuality 
and all the other inestimable blessings of freedom. 

A workingman’s rations, no more clothing than 
the service requires, a hard bed, a constant, un- 
breakable discipline, severe punishment for slight 
disobedience, court-martial and death for flagrant 
violation of army regulations, these are some of the 
advantages private soldiers and sailors get in ex- 
change for the comforts of home, the pleasures 
of society, the liberties of movement, and freedom 
of speech enjoyed by the private citizen who elects 
not to enlist in the country’s service. In what, 
then, does the higher protection consist? At the 
last, when the days of youth are gone, if he is 
wounded in battle and is permanently and totally 
disabled, a pension of $12 per month is granted him, 
or, if he is killed in battle, the valor of a faithful 
soldier is gratefully remembered in the munificent 
provision of the government for the widow and 
orphan children at the rate of $12 per month to 
the wife and $2 each to the children, which seems 
to constitute the sum and substance of the higher 
protection. 

If a soldier has a right to sue and recover dam- 
ages from the individual who wantonly and without 
provocation attacks him upon the highway and 
inflicts total disability upon him equal with the 
tight enjoyed under similar conditions by any other 
citizen, upon what principle of morality or justice 
can he be shut off, in time of peace, from claiming 
damages for wrongs inflicted by a foreign govern- 
ment, its agents or subjects, where such a right 
is not denied, but freely granted to other individu- 
als? The government of the injured individual in 
the case of the private citizen makes the claim on 
his behalf against the foreign government because 
it is a recognized principle of international law, 
which every self-respecting government asserts and 
enforces, that its citizens are entitled to full repara- 
tion under such conditions. 

It is true that the government makes the demand 
for reparation in its capacity of sovereign and not 
aS a mere representative of private interest; but 
the government cannot and does not forget that 
the indemnity received, although it may be paid 


its treasury, belongs of right to the individual who 
has sustained the damage, and in some honorable 
way passes it over to the persons entitled thereto. 
The court of Alabama claims, in the distribution 
of the Geneva fund, carried this principle to its 
extreme limit. That court even allowed the claims 
of unnaturalized foreigners who at the time the dam- 
ages suffered by them were engaged in the com- 
mercial marine or whale fishery, giving as their 
reason for so doing none other than that they were 
persons whose claims arose at the time that they 
were under “the protection of the United States” 
(Moore on International Arbitrations, p. 4563). 

It was upon this broad principle of equal rights 
and comprehensive justice to all citizens that the 
claims of officers of the United States navy were 
allowed by that court the same as claims of private 
individuals. 

Porter, J., in delivering an opinion of that court 
in a case involving the question as to who could be 
claimants, said: “It is clear to us that the govern- 
ment had the right to prescribe the terms on which 
claimants should present their claims;” and he 
based this statement upon the ground that private 
claimants “ were not strong enough to compel the 
payment of the money by Great Britain,’ thus 
recognizing the principle contended for herein that 
the government makes the claim of its citizens, 
because of their weakness and inability to demand 
reparation from a powerful foreign government, 
its own. And the claim of the individual citizen 
thereby becomes elevated and clothed with all the 
paraphernalia of a national claim. 

Of all its citizens, classify them into as many 
different grades as may be, the weakest in this 
regard are the private soldier and sailor serving 
in humble capacity “in the line of duty.” 

As an illustration of the injustice which would 
result to this most hopeless class of citizens if they 
are denied a hearing by this commission: At the 
very moment when the Maine was blown up there 
was lying at anchor only a few hundred feet away 
the City of Washington, a merchant vessel of the 
United States marine. Suppose that vessel, with 
its sailors, had been destroyed by the very same 
agency which it is admitted caused the explosion of 
the Maine. This commission would present to the 
people of the United States and of the civilized 
world the anomalous aspect of investigating for 
the purpose of adjudicating, “according to the 
merits of the several cases and the principles of 
equity and of international law,” the claims of all 
these private citizens who were injured or killed 
upon the merchant ship, while the claims of the 
equally unfortunate sailor citizens, whose injuries 
were received or whose lives were sacrificed while 





to it in its corporate person, and even covered into 





“in the line of duty” at the same instant of time 
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on the battleship Maine, are denied a hearing. To 
my mind, no principle of law, divine or human, 
international or municipal, recognizes or could 
justify such an incongruous procedure. 

It is as clear to my mind as the shining sun is 
to my physical sight, that the high commissioners 
of our ever-generous government, at Paris, in 
negotiating the treaty of peace, never intended, 
when they put into that treaty the words “all 
claims for indemnity, national and individual, of 
every kind, of either government, or of its citizens 
or subjects against the other government, that may 
have arisen since the beginning of the late insur- 
rection in Cuba and prior to the exchange of ratifi- 
cations of the present treaty,” to exclude the claims 
of that class of our citizens entitled to its highest 
protection and generosity, while admitting all 
others. It is equally clear to me that the congress 
of the United States, in the passage of the act to 
carry into effect the beneficient stipulations of the 
treaty in this regard, did not intend to exclude 
the claims of the sailors who went down to a watery 
grave on that ever-memorable occasion, now all 
the more so because, as the case is presented to 
the court, it is admitted that the explosion of the 
Maine was caused either by the act of the Spanish 
government or through agencies for which it was 
responsible. 

In the cases at bar the United States government 
has released Spain of all liability for injuries which 
it is admitted Spain was responsible for, and has 
agreed on its part to adjudicate and settle all claims 
of every kind for indemnity that arose in behalf 
of its citizens for such wrongs between certain 
dates. Between those dates it is claimed that many 
of our citizens were injured and many killed; some 
in peaceful avocation on shore in Cuba, others 
“in the line of duty” on the battleship in a Cuban 
harbor; some in civilian habit, others in soldiers’ 
garb; some while engaged in personal, gainful pur- 
suits, others while serving their government in 
time of peace, prepared to sacrifice their lives in 
its behalf in time of war. Some were shot, others 
beaten; still others blown into eternity, while 
quietly asleep on shipboard, in the vain dream that 
they were safe, as the guests of a friendly nation. 

Under these conditions I fail to perceive that 
there is any difference between one class of citizens 
and another, and can draw no distinction. With- 
out classification they are all entitled to exactly the 
same consideration, and I cannot believe that the 
government of the United States, under the exer- 
cise of its sovereignty over its citizens, in the 
arrangement of the terms of peace with a van- 
quished enemy, would scrupulously provide for the 
elaims of naturalized foreigners, who may have 
sought American citizenship for no other purpose 











than to secure the protection of its flag, and at 
the same time ruthlessly disregard and fail to pro. 
vide for reasonable indemnity to other citizens 
native born, whose patriotism had led them to 
enlist in its service and to risk their lives in its 
defense in time of war. 

According to my view these are some of those 
individual claims of citizens of the United States 
against Spain which were relinquished to Spain 
and which the United States bound itself by the 
treaty of peace of December 10, 1808, to adjudicate 
and settle, and, therefore, the demurrers should 
have been overruled and the claims investigated 
and adjudicated on their merits by the Commission, 
This being my opinion, I am constrained to dissent 
from the decision of my colleagues. 
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LEGAL HOLIDAYS. 
SERVICE OF LEGAL PROCEss. 


New York Court oF APPEALS. 
(Decided March 4, 1902.) 





Joun Fiynn, as Sole Administrator of the Estate of 
Rose Ferrican, Deceased, Respondent, v. Tue 
Union Surety & Guaranty Company, Appellant. 
Lawful service of a summons may be made on a 

legal holiday known as Labor Day. 

The provisions of the Public Holiday Law, that 
such days shall be considered as Sunday as regards 
the transaction of business in public offices, does not 
interfere with the service of a summons upon the 
State superintendent of insurance, while absent from 
his office on Labor Day, in an action against a foreign 
corporation that had designated him as its attorney 
for the service of process against the company. 

Appeal from: a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, affirming a judgment entered upon a verdict 
directed by the court. 

Eliot Norton for appellant; Carlisle Norwood for 
respondent. 

Hatcnr, J.— The plaintiff had recovered a judg- 
ment against one T. for conversion, and an execution 
thereon had been issued against his person, upon 
which he had been committed to jail. T., as prin- 
cipal, and the defendant, as surety, gave a bond to 
the sheriff in the usual form, upon which T. was 
admitted to the jail limits. T. subsequently departed 
from the limits and was absent therefrom on the 34 
day of September, 1900, on which day this action 
was brought upon the bond for the amount due and 
unpaid upon the execution by the service of the 
summons personally upon Francis Hendricks, supef- 
intendent of insurance, at Syracuse, N. Y. The de- 
fendant was a foreign insuratice corporation, doing 
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business in this State, and had previously executed a | whom service of process could be made by law, could 
power of attorney in accordance with the provisions | have been found within this State, service might 
of the statute, constituting the superintendent of in- | have been made upon them upon that day, and no 
surance of this State or his successor in office its true | claim could be made under this statute that such 
and lawful attorney in this State on whom process | service was not authorized. We are, therefore, of 
of law may be served in any action or special pro- | the opinion that the service was valid (Didsbury v. 
ceeding instituted against it. The day on which the | Van Tassell, 56 Hun, 423; People ex rel. Vil. of Ful- 
summons was served was a public holiday known as | ton v. Bd. Supervisors Oswego Co., 50 Hun, 105). 
Labor Day, and after this action was moved for trial| The other questions raised upon this review have 
the defendant asked for a dismissal of the complaint | been correctly answered by the Appellate Division, 
upon that ground. This motion was denied, and an|and do not require further discussion. 
exception was taken. The judgment should be affirmed, with costs. 
The Public Holiday Law, as incorporated in chap- Parker, Ch. J.; Gray, O’Brien, BARTLETT, MARTIN 
ter 614 of the Laws of 1897, amending the Statutory | and Vann, JJ., concur. 
Construction Law in relation thereto, has recently Judgment affirmed. 
received the attention of this court in Walton v. Staf- + 


ford (162 N. Y. 558) and Page v, Shainwald (169|.2aninG STAMPS—PROHIBIBORY PRO- 


N. ¥. wes in which it mp ord beg that ie ce VISION OF THE PENAL CODE UN- 
action of business was not prohibited upon legal holi- CONSTITUTIONAL. 


days which were not Sundays, except as to the pre- 
sentment, acceptance or payment of commercial paper. 
We did not, however, in these cases enter upon a 
construction of the concluding clause of the sentence, 
to the effect that “the days and half days aforesaid 
shall be considered as the first day of the week com- | 
monly called Sunday and as public holidays or half 
holidays for all purposes whatsoever as regards the 
transaction of business in the public offices of this (Decided May, 1902.) 

State or counties of this State.” The obvious pur- etiaes 

pose of this statute was to authorize the closing of | Appeal by the relator, Louis A. Madden, from 
the public offices of the State and the counties upon | 4" order granted by the county judge of Sullivan 
public holidays for the purpose of relieving the offi- ,County and entered in the office of the clerk of 
cers and employes in such offices from the duty of | the county of Sullivan on the 28th day of Decem- 
performing official services on such days. For this | ber, 1901, dismissing a writ of habeas corpus there- 
purpose the days are to be considered as the first day | tofore granted in the proceeding and remanding the 
of the week, commonly called Sunday. This is the relator to the custody of the sheriff of the county 
extent of the statute. It does not prohibit an officer of Sullivan. 

from voluntarily performing an official act on such Duncan Edwards, for the appellant; John P. 
days or render such acts void or voidable unless | Rdosa, Jr., for the respondent. 

the act is such as to create an unlawful preference Cuase, J.— By chapter 768 of the Laws of 1900, 
under the Recording Act or is prohibited by some | section 384p was added to the Penal Code as 
other statute, none of which have any application to | follows: 

the act here complained of. 


Tue PEOPLE OF THE STATE OF NEw YorK ex rel. 
Louis A. MappeENn, Appellant, v. Joun DyckeEr, 
Sheriff of Sullivan County, Respondent. 

New York SupREME Court, APPELLATE DIvIsION, 

TuHiIrRD DEPARTMENT. 





“Issue of trading stamps and other devices—A 
In this case, as we have seen, the service was made | person who shall: 
upon the superintendent in the city of Syracuse, miles| “1 Issue trading stamps or other devices to any 
away from his office in the capitol at Albany. It was | person engaged in any trade, business or profession, 
served upon him for the reason that he was the ap- | with the promise, express or implied, that he will 
pointed agent of the defendant, representing it in this give to the person presenting to him such stamps 
State for the purpose of receiving and admitting the | or other devices, money or anything of value, with- 
Service of process in actions or special proceedings | out receiving from such person the value thereof, 
Sought to be brought against it. In receiving and ac: | or make to any such person any concession or 
cepting service he acted as agent of the defendant | preference in any way on account of the presenta- 
company and not as an officer of the State. While | tion of such trading stamps or other devices; or, 
the Statute required the defendant, before engaging, “2 Being engaged in any trade, business or 
in business in this State, to execute and deliver to | profession, shall distribute or present to any person 
him a power of attorney to receive the service of | dealing with him any such trading stamp or other 
Process, his action under the power of attorney was | device, in consideration of any article or thing 
that of the company, to whom he could be called | purchased of or any services performed by him, 
to account for any misconduct or omission with ref- | shall be guilty of a misdenteanor. 
erence thereto. If the defendant had been a natural; “3. It shall not be unlawful for any merchant or 
Person residing in this State, or if its officers, upon | manufacturer to place his own tickets, coupons or 
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other vouchers in or upon packages of goods sold 
or manufactured by him. Such tickets, coupons 
or other vouchers to be redeemed by such 
merchant or manufacturer either in money or 
merchandise, whether such packages are sold di- 
rectly to the consumer or through retail merchants. 
Nor shall it be unlawful for any person to issue 
with such packages tickets, coupons or other 
voucher so issued by such merchant or manu- 
facturer.” 

Sperry & Hutchinson Company is a corporation 
organized under the laws of the State of New Jersey. 
The objects for which the corporation was formed 
are set forth in the certificate of incorporation as 
follows: “To buy, sell and exchange merchandise; 
to do a general advertising business; to print, issue 
and circulate advertisements; to make and carry out 
contracts wigh corporations and individuals; to 
advertise their business by special and useful devices; 
to give merchandise in exchange for trading stamps, 
which are to be certificates or vouchers to be sold | 
by the corporation, and to be redeemed by it in| 
merchandise according to its contracts, rules and | 
regulations.” 

The relator is in the employ of said company. | 
Ralph B. Towner is engaged in the retail drygoods | 
business at Monticello, N. Y. 

On the 27th day of December, 1901, said com- | 
pany, by the relator acting for it, entered into an | 
agreement with said Towner, the material parts | 
of which are as follows: “That the said party of | 
the first part, for the consideration hereinafter men- | 
tioned, agrees with the party of the second part to | 
perform in a faithful manner the following, viz.: | 
To print in the directory of their subscribers’ book, | 
the name, business and address of the party of the | 
second part; to deliver to the people of this vicinity 
said books and explain to them how to use the | 
same; to open and maintain a store in the above- 
named town for the purpose of redeeming such 
stamps as are issued in the regular way by 
merchants duly authorized by the first party to 
handle the same; to keep on exhibition, in said 
store, goods and merchandise with which to redeem 
said stamps when presented in the above-mentioned 
books and in lots of nine hundred and ninety (990) 
stamps collected in the regular way; to use their 
best endeavors to promote in every way the business 
interests and trade of the party of the second part. 

“That the party of the second part, in considera- 
tion of the foregoing, agrees with the party of the 
first part, to perform in a faithful manner, the fol- 
lowing, viz.: To receive of the party of the first 
part a sufficient number of trading stamps to be 
supplied as a discount for cash trade, to all persons 
who may call for them, and the party of the second 
part also agrees to give out said stamps as fol- 
lows, viz.: One (1) stamp to be given for each and 
every ten cents represented in a purchase, ten 
stamps for one dollar, etc. Said party of the second 
part also agrees not to dispose of said stamps in 








any cther way; to pay the party of the first part 





—. 
fifty cents per hundred for the use of all stamps 
disposed of, and to make weekly settlements with 
the authorized collector of the party of the first 
part; to display signs, furnished by said party of 
the first part, which read, ‘We give Trading 
Stamps,’ in the windows of the place of business 
of the party of the second part; the party of the 
second part also agrees not to use any other 
coupons, trading stamps, or similar device during 
the existence of this contract.” 

The relator thereupon sold to said Towner one 
pad of trading stamps, consisting of 5,000 stamps, 
for $25, and said Towner agreed with him to dis. 
tribute and present to cash customers said stamps 
as provided by said contract. Such stamps consist 
of gummed paper about the size of postage stamps, 


| the face side bearing the name of said company, 
| and also the words “ Trading stamp.” 


Books con- 
taining 990 blank spaces in which such trading 
stamps could be pasted were distributed, containing 
an “ Explanation,” including the following: “ When 
you have filled your book (33 pages) with 
Green Trading Stamps from any or all of the 
merchants combined with whom we have con- 
tracted, it can be exchanged at our store, which 
is permanently located here, for your choice of over 


| a thousand articles on exhibition. 


“You will only receive stamps for the multiple 
of ten contained in your purchase. If your bill is 
twenty cents, you get two stamps; if it is thirty-five 
cents, you get three stamps, etc. 


“ Bear in mind the merchants make no advance 
in the price of their goods, and have so contracted 
with this company, but, on the contrary, the in- 
crease of trade secured by them by this plan will 
enable them to sell closer than ever before.” 

It appears that in the conduct of the trading 
stamp business by said company, the articles of 
value to be exchanged for a book of stamps are 
exhibited continuously and openly in a store occu- 
pied by said company. Nothing of value is re- 
quired from the person presenting the books of 
coupons and nothing is required by the company 
from the collectors, except that they shall obtain 
the stamps in connection with cash purchases of 
goods. The articles to be exchanged for the 
stamps are certain and fixed and only subject to the 
choice of the collector of the books of stamps. 

On the same day that said contract was made 
and said book of stamps delivered to said Towner, 
a complaint was made against the relator to @ 
justice of the peace and a warrant was issued upoa 
which the relator was arrested, and he was com- 
mitted to the sheriff to await the action of the 
grand jury. On the same day a writ of habeas corpus 
was issued and the relator brought. before the 
county judge of the county, who thereupon dis- 
missed the same, and the relator was remanded to 
the custody of the sheriff of the county, from which 
order dismissing said writ this appeal is taken. 

By chapter 691 of the Laws of 1887 there was 
added to the Penal Code, section 335a, as follows: 





"mown 2 


er 
oc6UmlUmhS 


ma wae tnwrrmemtrrFeFren7aknane scwwv 


~~ wee 








meiaaeamn ke Ss il 


RSeFraPsaeamnn Fa PRa? LZ @& 


ae 


EP ase 


ae 2.08 


Beann= 2? 


THE ALBANY 





LAW JOURNAL. 201 











“No person shall sell, exchange or dispose of any 


article of food or offer or attempt to do so upon 
any representation, advertisement, notice or in- 
ducement that anything other than what is spe- 
cifically stated to be the subject of the sale or 
exchange, is or is to be delivered or received or in 
any way connected with or a part of the transaction 
asa gift, prize, premium or reward to the purchaser. 

“Any person violating any of the provisions of 
the foregoing section shall be deemed guilty of a 
misdemeanor * * *,” 

This section of the Penal Code is included in 
chapter 8 thereof, entitled “ Lotteries.” 

Thereafter a company doing business in the city 
of Albany had in front of their store a sign as 
follows: “Try our Eight o’clock breakfast coffee. 
Checks given away with this coffee.” The method 
pursued by such company was to give a purchaser 
of one pound of coffee a check, and when he had 
purchased two pounds he received two checks, 
which entitled him to a present. The articles which 
formed the inducement for the purchase were lying 
in full view of the purchaser on a counter, and 
his choice of anything on the counter was given 
him provided he purchased as much as two pounds 
of coffee, that being the sole consideration upon 
which his right of choice depended. One Gillson 
purchased two pounds of coffee and with the checks 
obtained a decorated cup and saucer, which was 
chosen by him from the articles so on the counter. 
He was arrested charged with the violation of said 
section 335a, tried, and found guilty. The judgment 
was affirmed at the General Term, but was reversed 
by the Court of Appeals. (People v. Gillson, 109 
N. Y., 389). 

The Court of Appeals in the Gillson case «dis- 
cussed at length the principles affecting the de- 
termination of that case and such opinion has since 
been repeatedly approved by the courts of this 
State,.and it has also been cited with approval 
in most of the other States of the Union. So far 
as the decision in that case affects this case, it is 
controlling upon us. The opinion there states as 
propositions firmly established and recognized: 
That a statutory enactment will not be declared 
unconstitutional and, therefore, void unless a clear 
and substantial conflict exists between it and the 
Constitution; that every presumption is in favor of 
the constitutionality of legislative acts and that the 
case must be practically free from doubt before an 
act of the legislature should be declared unconsti- 
tutional; that all property is held subject to the 
general police power of the State to so regulate 
and control its use in a proper case as to secure 
the general safety and the public welfare; that 
liberty in its broad sense as understood in this 
country, means the right not only of freedom from 
servitude, imprisonment or restraint, but the right 
of one to use his faculties in all lawful ways, to 
live and work where he will, to earn his livelihood 
in any lawful calling and to pursue any lawful trade 


The court declared section 335a unconstitutional, 
and, in speaking of this statute, say: “It is evi- 
dently of that kind which has been so frequent of 
late, a kind which is meant to protect some class 
in the community against the fair, free and full 
competition of some other class. The members of 
the former class, thinking it impossible to hold 
their own against such competition and, therefore, 
flying to the legislature to secure some enactment 
which shall operate favorably to them or unfavor- 
ably to their competitors in the commercial, agri- 
cultural, manufacturing or producing fields.” 

Again, it says: “ The learned counsel for the peo- 
ple claims that the act is a valid exercise of the 
police power in furtherance of the policy of the 
State to prohibit the setting up of lotteries and the 
sale of lottery tickets. A careful reading of the 
statute fails to show any such purpose.” 

Again, it says: “ The proof in this case shows 
there was no lottery or pretense of lottery in the 
transaction upon which the defendant was con- 
victed of violation of the act. There was not the 
slightest element of chance in the case.” 

Again, it says: “I lay no stress whatever upon 
the argument that this kind of transaction naturally in- 
duces people to purchase more than they want of any 
article of food in order to get the other article with 
which it comes to them in the shape of a gift, and 
thus the poorer people are led to extravagance in 
outlay.” 


Again, it says: “It seems to me that to uphold 
the act in question upon the assumption that it 
tends to prevent people from buying more food 
than they may want, and hence tends to prevent 
wastefulness or lack of proper thrift among the 
poorer classes, is a radically vicious and erroneous 
assumption and is to take a long step backwards 
and to favor that class of paternal legislation which, 
when carried to this extent, interferes with proper 
liberty of the citizen and violates the constitu- 
tional provision referred to.” 

It is, therefore, the settled law of this State that 
it is not within the police power of the legislature 
to prohibit the sale of any article of food upon any 
representation, advertisement, notice or,inducement 
that anything other than what is specifically stated 
to be the subject of the sale is to be delivered or 
received, or in any way connected with or a part 
of the transaction as a gift, prize, premium or re- 
ward to the purchaser. In the Gillson case 
the gift, prize, premium or reward was not 
to be given with the purchase of one pound 
of coffee, but a person purchasing one pound 
of coffee obtained a check which it was necessary 
to retain until a further purchase of a pound of 
coffee enabled the purchaser to obtain a gift, prize, 
premium or reward. Such sale of one pound of 
coffee with the accompanying delivery of a check 
for use after a further purchase, does not make a 
case differing in principle from an arrangement or 
agreement making it necessary to obtain 10 or 





or avocation. 
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or reward could be received. We are of the opin- 
ion that the Gillson case determines that, not- 
withstanding the act in that case under considera- 
tion, articles of food can be sold upon the induce- 
ment that checks in the form of trading stamps are 
to be given in connection therewith, redeemable 
by the seller of the goods in lots of 990 checks or 
stamps providing the gifts, prizes, premiums or 
rewards are openly displayed upon the seller’s 
counter, subject only to the choice of the person 
obtaining the checks or stamps. 

Section 335a of the Penal Code has never been 
expressly repealed, but subsequently section 384p 
was enacted which seems to expressly authorize the 
doing of much of that which is prohibited by sec- 
tion 335a, but at the same time in terms prohibits 
the issuing of trading stamps to any person en- 
gaged in business if accompanied with a promise 
that he will give to the person presenting to him 
such stamps, money or anything of value without 
receiving from such person the value thereof, and 
also prohibits one engaged in business from dis- 
tributing such stamps. The prohibitive part of 
section 335a aims at the practice of issuing trading 
stamps that are to be redeemed by any person other 
than the merchant who distributes them, or the 
manufacturer of the packages of goods sold. Just 
what there is in the thing prohibited, differing from 
the thing expressly authorized that makes it inimical 
to the public welfare and general safety does not 
appear. This record does not disclose any element 
of chance in the transaction. Even the possibility of 
some of the stamps never being offered for redemp- 
tion is largely eliminated by there being no time or 
boundary limit to the collection of the stamps, and 
nothing in the arrangement preventing holders of 
small lots of stamps from combining with others 
to make a sufficient number for redemption. The 
transaction is not a species of lottery, and does not 
appeal to the gambling instinct. (People v. Gillson, 
109 N. Y. 389; Commonwealth v. Sisson, 178 Mass. 
578; Ex parte McKenna, 126 Cal. 429; State v. 
Dalton [R. I.], 48 L. R. A. 775). 


Section 384p is not included in the articles of 
the Penal Code relating either to “lotteries” or 
“gambling.” The mere fact that the stamps are 
redeemable by an agent of the principal or by a 
third person does not seem to affect the transaction 
so far as public safety and the general welfare of 
the community is concerned, or make it differ 
from the transaction declared to be within the pro- 
hibition of the Constitution by the Gillson case 
(Brannon on Fourteenth Amendment, 309). The 
court in the case of State v. Dalton (supra), in dis- 
cussing this question, say: “It is to be observed 
that the act does not prohibit the vendor himself 
from giving or ‘throwing in,’ as it is sometimes 
termed in common parlance, some other article in 
addition to that sold, but only prohibits the seller 
from giving anything in the nature of a check or 
order upon some other person, which shall entitle 
the holder thereof to obtain from such other person 





some article of merchandise in addition to the thing 
sold. In other words, the act recognizes the right 
of a person to give away an article of merchandise 
in connection with, and as an inducement to, the 
making of a sale of some other article, but pro- 
vides, in effect, that the giving of such additional 
article must be done by him directly and not 
through a third person. We fail to see that there 
is any substantial difference in principle between 
the two methods, or that either bears any resem. 
blance to a lottery. The element of chance, which 
is the basal principle of every scheme in the nature 
of a lottery, is wholly wanting.” 

In the same opinion, the court, in illustrating its 
argument, say: “A buys of B a suit of clothes for 
twenty dollars, and receives a check or stamp which 
entitles him to receive from C a pair of shoes worth 
two dollars, a hat worth two dollars, or a pair of 
gloves worth two dollars. It is true that A has not 
seen these articles at the time of purchasing the 
clothes, but, as he knows that he is to receive one 
of the articles mentioned, as he may elect, we can- 
not see that there is anything so uncertain about 
the transaction as to appeal to the gambling in- 
stinct. At any rate, it does not in any real sense 
partake of the nature of a lottery; it is simply one 
of the infinite variety of devices which are resorted 
to by trades people in these days of sharp competi- 
tion to promote the sale of their goods.” 


The same court, in considering the practice of 
giving trading stamps and its effect upon business, 
say: “It may be demoralizing to legitimate busi- 
ness for two great rival dry goods houses to cut 
prices in the attempt to undersell each other, or for 
two competing railway lines to sell tickets at half 
price in the attempt of each to get an advantage 
over the other, yet, probably, no one would claim 
that such competition could be prohibited by law. 
‘Bargain sales’ and ‘bargain counters’ may be 
demoralizing to business, but probably no one 
would claim that they can be abolished by law. 
The invention of labor-saving machinery may be 
said to demoralize business, and so may numerous 
other modern innovations in manufacturing and 
industrial pursuits whereby old methods have to be 
abandoned and new ones adopted. But whatever 
demoralization results therefrom is incidental to 
that principle of evolution which is everywhere 
manifest in the mercantile and industrial, as well 
as in the physical world. The great law of com- 
petition invites and promotes this sort of demorali- 
zation, and the remedy for one who is injured by it 
lies not in legislation, but in being able to keep 
pace with the changed, if not always improved, 
methods.” 

If the giving and redeeming of trading stamps 
is at any time so conducted as to be, in fact, a lot- 
tery or a gambling scheme, it can be punished under 
the provisions of the Penal Code relating to lot 
teries and gambling as the same are therein fully 
defined and the acts as so defined prohibited. 

The section of the Code under which the relator 
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was arrested is not a lawful exercise of the police 
power of the legislature, and it is in violation of 
the provisions of the Constitution. 
Order reversed, without costs, and relator 
discharged. 
All concurred. 
Order reversed, without costs, and _ relator 
discharged. 
——-—— 
PERJURY. 


eh 
OatH BY OFFICER OF FOREIGN CORPORATION To | 
CERTIFICATE REQUIRED By Laws OF ForEIGN | 

| 

STATE. 


Court oF GENERAL SESSIONS. | 

(May, 1902.) | 

7 | 

Tue Peopte v. Ropert S. MARTIN and Harry | 
VELTHUSEN. 

A false oath taken before a notary public in the 
State of New York by an officer of a foreign cor- | 
poration to a certificate required by the laws of the | 
State in which the corporation was organized, does | 
not constitute perjury under the laws of New York. 

Demurrer to indictment for perjury. 

De Lancey Nicoll, John D. Lindsay, Franklin 
Bien and Edward P. Coyne (of counsel), for 
defendants; William Travers Jerome, District Attor- 
ney; Thomas F. Byrne, Assistant District Attorney 
(of counsel), for the People. 
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| 
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| 
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a false oath taken before a notary public in this 
State by an officer of a foreign corporation to a cer- 
tificate required by the laws of a foreign State per- 
jury under our laws? 

In order to determine what is perjury under our 
laws recourse must be had to the statute. Eliminat- 
ing those provisions which are inapplicable to the 
question, it reads: 

“A person who swears that * * * any certi- 
ficate * * * by him subscribed is true * * * 
on any occasion in which*an oath is required by 
law, or may lawfully be administered, and who on 
such * * * occasion willfully and knowingly 
* * * states in his certificate any material matter 
to be true which he knows to be false is guilty of 
perjury ” (sec. 96, Penal Code). 

It is evident that the theory upon which the in- 
dictment was founded is that upon an occasion in 
which an oath was required by law, or on which an 
oath was lawfully administered, the defendants 
swore falsely. On either or on both of these propo- 
sitions the indictment must rest, for it cannot find 
support in any of the other provisions of the statute. 

When the statute makes use of the words “ re- 
quired by law,” does it mean the law of this State ° 
exclusively, or does it mean any law, inclusive of 
the laws of foreign States? And when it says “ law- 
fully administered,” does it mean in pursuance of or 
under the authority of the laws of this State exclu- 
sively, or of the laws of any foreign State? The 
determination of these questions necessarily depends 
upon a clear understanding of the State as an entity, 
the extent of its jurisdiction and its relation to other 


Gorr, R— The indictment alleges (1) that the | States; and, if from a brief examination of ele- 


defendants were respectively president and secretary | mentary principles correct premises be established, 
of the Delaware ‘Surety Company, a corporation | then the process of reasoning to a right conclusion 


such officers to make a sworn certificate of the 
amount of the capital stock of the corporation which 
had been paid in in cash and file it with the Secre- 
tary of State; (3) that on the 15th day of May, 1901, 
in the county and State of New York, the defend- 
ants apeared before a notary public of that State and 
county and severally swore to a certificate that 
$1,000,000 of the capital stock has been paid in in 
cash, and caused the certificate to be filed with the 
Secretary of the State of Delaware, in pursuance of 
the laws of that State; and (4) that the defendants in 
swearing to such certificate committed perjury. 

On the principle that a demurrer admits the facts 
that are well pleaded, it may be assumed: First, 
that the Delaware Surety Company was a foreign 
corporation; secondly, that the laws of the State 
of Delaware required the making and filing of such 
Sworn certificate; thirdly, that the laws of the State 
of New York did not require the making and filing 
of such certificate; fourthly, that the oaths were 
taken in the State of New York before a duly quali- 
a notary public, and fifthly, that the oaths were 

se. 


These facts, there:ore, present this question: Is 


duly organized under the laws of the State of | 


Delaware; (2) that the laws of that State required | 


will be facilitated. 

The State is a political society organized by the 
common consent of the inhabitants of a certain ter- 
ritory for purposes of mutual protection and defense 
and exercising whatever powers are necessary to 
that end (Cooley’s Const. Lim., 1). Its jurisdiction 
is coextensive with its territory, and in discharge of 
its legislative function it makes law which is opera- 
tive only within its own boundaries (2,Burlamaqui, 
32). <A law is a rule of conduct prescribed by the 
lawmaking power in the State (1 Kent’s Com., 447), 
and the term law is confined to enactments of the 
Legislature of the State (Matter of Burchard, 27 
Hun, 436). When the Legislature speaks in general 
terms of the laws, or of things authorized by law, 
the expression must be understood as having exclu- 
sive reference to the laws of this State (People v. 
Sturdevant, 23 Wend., 420). 

An attribute of a State is sovereignty; its law, as 
a general rule, is supreme within its territory, but it 
has no exterritorial force, nor has the law of a 
foreign State any force within its territory (Hall 
Inst. Law, 4th ed., sec. 10; Rose v. Himely, 4 
Cranch, U. S., 241). This rule is subject to 
modification when applied to a State of the United 





States and the Federal Union. There a dual system 








204 


THE ALBANY 


LAW JOURNAL. 











of sovereignty prevails and the laws of a State are 
never considered foreign in the federal courts, and, 
vice versa, the federal laws are never considered 
foreign in the State courts (United States v. Turner, 
11 How. U. S., 663). But in the relations between 
the different States they are, for general purposes, 
treated as foreign to each other, and the laws of one 
State are considered as foreign to another (Hanley 
v. Donoghue, 116 U. S., 1; Buckner v. Finley, 2 
Peters, U. S., 586; Kentucky v. Dennison, 24 :10w. 
U. S., 66). “A law is foreign when it is enacted by 
a sovereignty politically distinct and territorially 
separate from that which gives force and sanction to 
the lex fori. It is, therefore, ex vi termini, foreign, 
outside the territorial limits of the sovereignty 
which forms its source and ceases to have any 
validity ex proprio vigore” (2 Story, Con. of Laws 
[8th ed.], $ 20). 

“It is a principle of universal application, recog- 
nized in all civilized States, that the statutes of one 
State have ex proprio vigore no force or effect in 
another ” (Marshall v. Sherman, 148 N. Y., 9). 

It therefore may be accepted as fundamental that 
laws are territorial in their application and have no 
" exterritorial force; that all persons are subject to 
the laws of the State in which they are, and, as a 
corollary, that no person is subject to the laws of 
a State in which he is not. 

In the exercise of its powers the State prohibits 
the commission of certain acts within its bound- 
aries, and, if committed, it declares them to be 
crimes. A crime is essentially local, and is the 
creature of the law which defines or prohibits it. 
It is an offense against the sovereignty, and can be 
taken notice of and punished only by the sover- 
eignty offended. The indictment against the de- 
fendants is in the name of The People of the State 
of New York. They prosecute for a crime com- 
mitted against their law, not for a crime committed 
against the law of a foreign State. Their law is 
entitled “The Penal Code of the State of New 
York” ($8 1, Penal Code), and an act or omis- 
sion forbidden by that law is declared to be a 
crime (8 3, ibid). Therefore, if a crime has been 
committed against the people of the State of New 
York, it must have been an act or omission forbid- 
den by their law. That law (§ 96, ibid) declares 
that a false oath taken “on any occasion in which 
an oath is required by law, or may lawfully be ad- 
ministered, is perjury,’ and as a consequence an 
oath taken on an occasion in which it is not re- 
quired by law, or where it is not lawfully adminis- 
tered, if false, is not perjury. Manifestly the mean- 
ing of the words “law” and “lawfully,” as used 
in the statute, is the hinge upon which the question 
turns, and, in ascertaining that meaning, both words 
may be considered as one, for “lawfully” flows 
from, and means in pursuance of, or according to, 
law. It is, in my opinion, well established by prin- 
ciple and authority that where the term “law” is 
used in a penal statute it refers to the laws of the 
State; and, applying this rule of construction to 





the statute (§ 96, ibid), it will read: On any celal 
sion in which an oath is required by the law of the 
State or may be administered in pursuance of of 
under the authority of the law of the State A 
construction in conflict with this rule would be 
hostile to the theory of the foundation of the State 
and destructive of its sovereignty. 

The test, therefore, is, were the acts of the de- 
fendants in swearing falsely to the certificate acts 
forbidden by the law of this Stateq A false oath 
may not of itself be perjury. To make it perjury it 
must have been taken in a judicial or other pro- 
ceeding authorized by law, or on an occasion when 
an oath was 1equired by law, or must have been 
administered in pursuance of or by authority of 
law. The oath upon which the perjury is predi- 
cated was not taken in a judicial or other proceed- 
ing authorized by law, nor on an occasion when an 
oath was required by, nor was it administered in 
pursuance of or under authority of, law. The oath 
to the certificate was not required by the law of 
the State of New York, therefore it was not re- 
quired by law; and since it was not required by law, 
and there was no authority of law for its adminis- 
tration, it was not lawfully administered. That the 
law of the State of Delaware required such sworn 
certificate relating to the affairs of a corporation 
which was its own creation is of no concern to our 
State, and no obligation rests upon our State to 
enforce the law of a foreign State relating to the 
affairs of a foreign corporation. 

Nor does the mere fact that the oath was admin- 
istered by a duly authorized notary public of the 
State of New York give it validity. All oaths ad- 
ministered by a notary are not per se valid any more 
than all false oaths are perjuries.. For instance, an 
oath of title to property, of financial condition, for 
the purpose of obtaining credit, of the value of 
merchandise, or of the qualities of animals, these 
and many oaths in like, matters may be administered 
by a notary, but "that does not make them the sub- 
jects of perjury if false. A notary has not unlimited 
powers to administer oaths and by the mere act of 
his officiating make that perjury which is not de- 
clared by law to be perjury. If such were the rule, 
every falsehood, even on the most trivial matters, 
if expressed in the form of an oath before a notary 
public, would be a perjury (State v. McCarthy, 4! 
Minn., 59). Two things must concur to validate an 
oath before perjury can be assigned. The oath must 
be required or ‘authorized by law, and the officer 
before whom it is taken must be duly qualified to 
administer it. If either essential be absent, there 
cannot be perjury. The courts of our State will not 
take judicial notice of the law of the State of Dela- 
ware, which provides that “a notary public shall 
have authority in any case in which an oath of 
affirmation is necessary or proper to administer 
such oath or affirmation” (Hanley v. Donoghue, 
supra). But, even if the laws of the State of Dela- 


ware conferred upon a notary of the State of New 
York power to administer oaths in matters con- 
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cerning its polity or the affairs of its citizens, that 
would not alter his status under the law of New 
York, nor make a law for New York that had not 
been enacted by its own Legislature. He would, 
in such case, derive his power from the State of 
Delaware, and in its exercise would, to all intents 
and purposes, be a notary public of the State of 
Delaware, precisely as if he were a commissioner 
appointed by and for that State. 

Section 85 of the Executive Law of this State 
provides that “a notary public has authority. 1. 
Anywhere within the State * * * to exercise 
such powers and duties as * * * by the laws 
of any other government, State or country, may be 
performed by notaries. 2. In the county in and 
for which he shall have been appointed to admin- 
ister oaths and affirmations.” This law simply de- 
clares that a notary public may, within this State, 
do any of those things which are recognized as 
notarial acts by the law of nations and commercial 
usage, such as the authentication of instruments to 
be used in evidence, or the acknowledgment of 
deeds of conveyance, or the protest of notes or 
bills of exchange. But while authority is conferred 
upon the notary by the law of this State to do cer- 
tain acts, effect or credit are given to those acts 
by foreign States, and he, by virtue of his office in 
this State, is commissioned by them to perform 
such acts. But the fact that as attributes of his 
office he is enabled to protest notes or bills of ex- 
change, or to take acknowledgments to deeds, or 
to administer oaths, does not mean that every oath 
he administers is required by law. An oath may be 
lawfully administered in the sense that it is not an 
unlawful act, or that it is in legal form, or admin- 
istered under a general power, but it is not lawfully 
administered within the meaning of the statute de- 
fining perjury unless it be in pursuance of or re- 
quired by law. In other words, a voluntary or 
gratuitous oath cannot be made the subject of 
perjury. 

Because the law of this State requires a similar 
certificate from the officers of domestic corpora- 
tions, it does not follow that it requires such cer- 
tificate from the officers of a foreign corporation. 
For failure to make and file such certificate by the 
officers of a domestic corporation certain penalties 
attach in this State, but for a like failure on the 
part of the officers of a foreign corporation this 
State does not impose penalties. The making and 
filing of a certificate is a duty enjoined by law, but 
the law of the State of New York does not require 
the officers of the Delaware Surety Company to 
make and file a certificate. Then how can the cer- 
tificate which they made be one required by law? 
If the officers of the Delaware Surety Company 
failed to make a certificate, would they be liable to 
any penalties for failure to comply with the law of 
the State of New York? Manifestly not. Now. 
since the making of any certificate was not required 
by our law, how can they be held guilty of perjury 
for making a false one? 





It is urged by the people that New York, being 
a great commercial centre, a large number of for- 
eign corporations are located or doing business 
there, that the laws of the foreign incorporating 
States require the officers of such corporations to 
make sworn reports or certificates of their financial 
condition, and that if such can be falsely made with 
impunity, great fraud and injustice are likely to 
follow. 

Each State is the architect of its own structure 
of laws. In the granting of charters to corpora- 
tions and in regulating their affairs it may be liberal 
or exacting; but whatever its laws may be, their 
execution depends upon itself. No other State is 
obliged to execute them or to judicially notice 
them. If the officers of a foreign corporation, for 
convenience or profit, see fit to transact corporate 
business in this commercial centre, and if, in doing 
so, they fail to comply with or violate the laws of 
the State that created the corporation and control 
its existence, it is the dignity of that State that is 
offended and not the dignity of the State of New 
York. The responsibility rests with each State not 
only to maintain its dignity but to protect its citi- 
zens from fraud, and if it fails in this regard by the 
enactment and enforcement of appropriate laws, it 
cannot look to another State to do so. Recogni- 
tion of and ample provision for the contingency 
suggested is made by the State of New York when 
it ordains, by subdivision 5 of section 16 of the 
Penal Code, “that a person is liable to punishment 
within the State * * * who, being out of this 
State, and with intent to cause within it a result 
contrary to the laws of this State, does an act 
which, in its natural and usual course, results in an 
act or effect contrary to its laws;” and further, by 
section 676, ibid, that ‘A person who commits an 
act without this State which affects persons or 
property within this State, or the public health, 
morals or decency of this State, and which, if com- 
mitted within this State, would be a crime, is pun- 
ishable as if the act were committed within this 
State.” 

When the law of the State of Delaware required 
the defendants, as officers of a corporation which it 
had created, to make sworn certificate as to the 
payment of its capital stock, it must be presumed 
that it intended such certificate to be truthful. If 
the one that has been made is false, then the law of 
the State of Delaware has been iolated, and it is 
none the less a violation that the certificate was 
swora to beyond its boundaries. The remedy or 
punishment, if any, rests exclusively with the State 
of Delaware. Even if it be conceded that the city of 
New York, because of its commercial importance, 
is a financial clearing house for the whole country, 
it does not follow that the State of New York is a 
legal clearing house for the enforcement of the 
laws of all the States and Territories of the Union. 

To sustain their contention, the People cite as 
authorities the following cases: In Stewart v. 





State (22 Ohio, 447) it was held that indictment 





206 


THE ALBANY 


LAW JOURNAL. 








would lie for a subornation of perjury committed 
before a commissioner appointed to take testimony 
in Ohio for use in an action pending in Indiana. 
The report of the case does not disclose whether 
or not the taking of the testimony by the commis- 
sioner was in pursuance of the law of Ohio, but at 
all events, the question determined was the cor- 
rectness of the charge of the trial judge that the 
court of Indiana had acquired jurisdiction of the 
action irrespective of preliminary proof of the resi- 
dence of the parties, and, therefore, the oath was 
not extra-judicial. State v. Whittemore (50 N. H., 
245) sustained a conviction for perjury committed 
in a State court in a proceeding for naturalization 
under the laws of the United States. The laws of 
the United States authorized the State courts to 
naturalize citizens, and, while the State court was 
not bound to do so, yet it voluntarily assumed the 
function, and held false swearing in such a pro- 
ceeding to be perjury. From the language of the 
decision it is difficult to determine the exact ground 
upon which it rests, except it be the broad ground 
of expediency which may be found in this expres- 
sion of the court: “ False swearing in a State court, 
if allowed to go unpunished, has a tendency to im- 
pair the general usefulness of the tribunal and the 
dignity of the State.” 

A similar question arose in the case of People v. 
Sweetman (3 Park Cr. R., 358), where it was 
squarely held that, in a proceeding for naturaliza- 
tion under the laws of the United States, conducted 
in a State court by the authority of the United 
States, false swearing was not perjury against the 
laws of the State. These two cases are in direct 
conflict, and in so far as either may be applicable 
by parity of reasoning to the case at bar, the New 
York case must control. 

In People v. Flanders (18 Johnson, N. Y., 164), 
the defendant was convicted of forgery of a deed 
in this State of lands situate in Missouri, and the 
question was whether a crime was committed by 
forgery in this State of a deed of conveyance of 
lands without the State. The opinion of the court, 
by Spencer, Chief Justice, is conclusive against the 
case being an authority for the People, where he 
says: “ How, then, can it be material where the 
lands lie if the act of forgery and the existence of 
the fraudulent intention both concur and happen 
within the State?” 

It is plain that the act of forgery was in violation 
of the law of this State, which declared that a false 
writing with intent to defraud was a crime. The 
distinction between the principle of this case and 
the contention of the People is easily perceived 
when it is remembered that a false writing with 
intent to defraud is ipso facto a crime, whereas 
false swearing is not a crime unless it be expressly 
made so by law. 

In People, etc., v. D’Argincourt (95 N. Y., 629) 
the defendant was indicted for forgery of an en- 
graved plate or note which purported to be issued 
by a bank in Havana, Cuba. The prosecution was 





not for the violation of the laws of Spain, but for 
the violation of the laws of our State, which declare 
it forgery to engrave a plate in form or similitude 
of a note issued by a bank under the laws of any 
foreign government or country (§ 511, Penal Code), 

In Chapman v. Gillet (2 Conn., 40), the perjury 
was predicated on an oath administered by a jus. 
tice of the peace in an inquiry by a church associa- 
tion into the conduct of its members. The court 
held that the oath was lawfully administered, say- 
ing: “ None will say that it is unlawful or improper 
to administer an oath before an ecclesiastical tri- 
bunal.” It is not necessary to express dissent from 
or adhesion to the doctrine of this case. It is suffi- 
cient to point out the fact that as an authority it is 
against the People, for it recognizes the church as- 
sociation as an ecclesiastical court, with power to 
administer oaths, and therefore, the oath was taken 
in a judicial proceeding (1 Hawk. PI. C., 430). 

In Reg v. Proud (10 Cox, C. C., 455), an appren- 
tice was indicted for perjury in giving false testi- 
mony in a proceeding against his former master for 
neglecting to pay his wages. It was objected that 
since there was no provision of law authorizing the 
administration of an oath to an apprentice after the 
expiration of his term, the oath was not “ lawfully 
administered,” and, consequently, perjury could not 
be assigned. The Court of Criminal Appeal over- 
ruled the objection, and held that the oath was 
“lawfully administered,’ inasmuch as the magis- 
trate had general jurisdiction over the matter of 
the complaint. 

In Comm. v. Smith (11 Allen, Mass., 243) a com- 
missioner was appointed by the State of New York 
to take testimony in the State of Massachusetts to 
be used in a case pending in the courts of New 
York. The defendant was convicted of subornation 
of perjury in a deposition before such commis- 
sioner. It was urged on appeal that perjury could 
not be committed before the commissioner for the 
reason that the proceeding was in the courts of 
New York, that his authority to administer oaths 
was derived from that State and not from the State 
of Massachusetts, and, consequently, he had no 
power to administer oaths under the laws of the 
latter State. The conviction was upheld on the 
ground that the law of Massachusetts provided for 
the taking of depositions to be used in a cause pend- 
ing in another State before a commissioner ap- 
pointed under the authority of the State in which 
the suit was pending. The commissioner, while 
acting for New York, had authority under the law 
of Massachusetts to administer the oath, and it 
was, therefore, administered pursuant to the law of 
Massachusetts (Gen. Stats., chap. 131, § 38). 

In none of these cases is there an adjudication 
upon the point under discussion, nor in principle is 
the reasoning of the People sustained. 

In People v. Sturdevant (supra), approved in 
Charles v. People (1 N. Y., 180), the defendant sold 
tickets in a lottery authorized by the law of Dela- 
ware. He was indicted for violating the law of this 
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State, which prohibited all lotteries except those 
“authorized by law.” 
tery of the State of Delaware was “ authorized by 


law.” 


saying: : 
“We have nothing to do with the laws of other | 
governments * * * To hold that the word 


‘law’ or ‘laws,’ as used in our statute book, in- 
cludes any other laws than such as are in force in 
this State would lead to endless confusion.” 

In Com. v. Dana (2 Metcalf, Mass., 329) the de 
fendant was indicted for having in his possession 
tickets in a lottery “not authorized by law.” In 
defense he offered to prove that the lottery was 
authorized by the laws of Rhode Island. In ap- 
proving the rejection of the offer the Supreme 
Court said: 

“The question depends on the meaning of the 
words ‘not authorized by law,’ in respect to which 
we cannot entertain a doubt. By the word ‘law,’ 
as we think, the Legislature intended to refer to the 
municipal law of this Commonwealth. * * * The 
laws of Rhode Island, or any other State, have no 


' force in this State.” 


In People v. Travis (4 Park Cr. R., 213) the de- 
fendant was indicted for perjury assigned on a false 
oath to a protest taken before a notary public, in a 
case of a marine loss, and it was held that there 
could be no perjury, since there was no law requir- 
ing the oath or authorizing the notary to admin- 
ister it; that it was purely voluntary and extra- 
judicial. 

In State v. McCarthy (supra) the defendant was 
indicted for perjury in having sworn falsely before 
a justice of the peace in an application for a loan; 
and it was held that perjury could not be assigned, 
since the oath was not required or authorized by 
some law. Discussing this case the People contend 
that when the court used the words “some law” it 
meant any law. But that is not sound, for the opin- 
ion discussed section 87 of the Penal Code of the 
State of Minnesota, and its conclusions were 
clearly drawn from its provisions, so that when it 
used the words “some law” it clearly meant some 
law of Minnesota. In State v. Pike (15 N. H., 83) 
it was held that false swearing before a State court 
in bankruptcy proceedings under the Federal stat- 
ute could not be prosecuted as perjury in the State 
court. In State v. Adams (4 Blackford, Ind., 146) 
it was held that the State courts had no jurisdiction 
of perjury committed in an affidavit made under an 
act of congress relative to the sale of public lands. 
The principle pervading all these cases is a jealous 
tegard for the laws of the local sovereignty, and a 
refusal, in the absence of special provision, to recog- 
Rize as of any force the law of a foreign State or 
country. 

On principle, supported by uniform authority in 
this State and by the preponderance of authority in 
other States, I am of opinion that the oath to the 
certificate not being required by the law of the 


XUM 


He contended that the lot- | 


The court held that the words “ authorized | 
by law” meant the law of the State of New York, | 


| State of New York was not an oath required by 
law in the sense and meaning of the statute; that, 
| not being in pursuance of or authorized by the 
law of the State of New York, it was not lawfully 
administered, and, consequently, perjury could not 
| be committed. 

The demurrer is allowed. 


| aerrnveen weteeraen 
'SIR FREDERICK POLLOCK ON MARTIAL 
LAW. 


The following letter, headed “What is Martial 
Law?” appeared in a recent issue of the London 
Times: 

Sir.— Being unable to agree completely with any 
of the explanation hitherto offered on this obscure 
subject, I beg leave to state in my Own way some 
conclusions which seem to me, in the dearth of posi- 
tive authority, fairly probable. They have been pri- 
vately submitted to competent persons, who received 
them with some favor. 

I. 

In the first place, I think it is undisputed that the 
“ martial law” of the earlier books, down to the end 
of the seventeenth century, if not later, is what we 
now call military law, the rules for the governance 
of armies in the field and other persons within their 
lines or included in the region of their active opera- 
tions. It has never been denied that the Crown — 
that is, in fact, the military commanding officer — 
can enforce military discipline and the laws of war 
when the King’s troops are engaged in a foreign 
campaign, or that the crown can make rules for that 
purpose without need of any statutory authority. 
Any such rules, so far as applicable to persons not 
British subjects, whether friends or enemies, ought 
of course to be consistent with the law of nations and 
with the recognized usages of war. But this does 
not concern us just now. The written law of the 
Mutiny Act and the King’s Regulations was intro- 
duced to provide for discipline in time of peace at 
home; but in modern practice it is found sufficient in 
war, and is treated as being the whole internal law of 
the British army, both at home and on active service. 
It is difficult to imagine any case in which it would 
be necessary to deal under military law proper with 
a British subject (or person owing temporary al- 
legiance) who was neither a person bound by the 
provisions of the Army Act nor a rebel. If such a 
case could occur it might perhaps be necessary to 
rely on the general prerogative of the crown in time 
of war. 

On the other hand, it has been settled ever since 
the Petition of Right that the crown has no power by 
the common law to administer military law within 
the realm in time of peace. Indeed, Sir Thomas 
Smith — no anti-royalist, but Queen Elizabeth’s am- 
bassador and secretary of state — was of that opinion 
as early as 1565, when he wrote The Commonwealth 
of England, in a passage which seems to have escaped 
recent writers: 
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“In war time and in the field the prince hath also 
absolute power, so that his word is a law. He may 
put to death, or to other bodily punishment, whom 
he shall think so to deserve, without process of law 
or form of judgment. This hath been sometime used 
within the realm before any open war, in sudden 
insurrections and rebellions, but that not allowed of 
wise and grave men, who in that their judgment had 
consideration of the consequence and example, as 
much as of the present necessity, especially when by 
any means the punishment might have been done by 
order of law. This absolute power is called martial 
law, and ever was, and necessarily must be, used in 
all camps and hosts of men, where the time nor place 
do suffer the tarriance of pleading and process, be 
it never so short, and the important [qu., importu- 
nate] necessity requireth speedy execution, that with 
more awe the soldier might be kept in more strait 
obedience, without which never captain can do any- 
thing vailable in the wars.’— Commonwealth of 
England, bk. 2, c. 4. [I cite from the reprint of 1640 
and modernize the spelling. A Latin translation pub- 
lished at Leyden renders martial law by potestas 
castrensis.] 

This is exactly the law laid down in the Petition 
of Right two generations later, save that in the 
Petition of Right nothing is in express terms either 
affirmed or denied as to what the king may do in 
time of war. 

II. 


Military law is a special body of rules applicable to 
special classes of persons. It has nothing to do witli 
the general right of citizens to defend their own per- 
sons and property, or the right — which is also a duty 
—to preserve the peace against rioters by the use of 
whatever force is reasonably necessary. Here there 
is no question of any special prerogative of the crown, 
though the duty of lawful men in such case is gen- 
erally best performed by assisting some responsible 
officer. It is sufficient to refer to the leading case 
of R. v. Pinney ([1832], 3 St. Tr. N. S.11;3 B. & 
Ad. 947; 37 R. R. 590, and preface). 

Now it seems that on principle there must be an 
analogous right and duty of defending the common- 
wealth against the king's enemies whenever and 
wherever there is a state of war within the realm, 
and of doing, as incident to such defense, various 
acts which otherwise would be trespasses. The same 
law must apply to any other distinct jurisdiction in 
the king’s dominions where the constitutional rules 
of the common law prevail; I do not know, in fact, 
of any jurisdiction under the British flag where 
these rules are not assumed to have become part of 
the local law, subject to any special local legislation. 

Three things are pretty clear about this power or 
duty, assuming it to exist. First, it is not a matter of 
prerogative, but appertains to all lawful men. Sec- 
ondly, it is not specially vested in military officers, 
though they may often be the most proper persons 
to exercise it. Thirdly, its exercise requires to be 
justified on every occasion by the necessity of the 


case, which is a question, after the restoration of 
peace, for the ordinary courts of justice;.and, as jn 
every common-law justification, the burden of proof 
is on the person justifying. Acts of this kind cannot 
be justified d priori, as matter of law, by any execy. 
tive order such as a proclamation of martial law, 
save so far as special authority may have been con- 
ferred by legislation. Proclamation of martial Jaw 
does show that the responsible executive officers of 
the king thought a state of war existed, and accord. 
ingly it is evidence, and may be strong evidence, 
though subject to be rebutted, that a state of war did 
exist. But perhaps the existence of a state of war 
within the jurisdiction is a public fact of which the 
court may take judicial notice. The court being 
satisfied that there was, at the time in question, a 
state of war, justification of extraordinary acts done 
in public defense becomes possible. Whether the 
justification is made out in any particular case is a 
question to be tried, if necessary, like any other dis- 
puted question. It would be too long to consider 
here the form in which it should be put to a jury, 
though the point is interesting and of some 
importance. : 

Two further practical questions of a general kind 
immediately suggest themselves. First, what is a 
state of war? Must there be, then and there, actual 
fighting or disorder? Must life and property be in 
imminent danger? Must the enemy be visible in 
force, or the sound of his guns audible? Then, are 
the kind of acts which may be necessary for public 
defense limited to the use of physical force against 
persons, by way of restraint or summary punish- 
ment? If not, what other kinds of acts may be re- 
quired and justified? 

The old books help us very little on these points, 
There was certainly a prevalent opinion in the sev- 
enteenth century that it was time of peace when and 
where the courts were open and the king’s writ could 
be executed. This might be a very fair test in the 
reign of James I. The presence of the king’s ene- 
mies at York might well seem no cause whatever for 
holding that there was a state of war at Plymouth or 
even at Westminster. There is also some authority 
to.show that not only acts done against enemies or 
disaffected persons, but invasions of innocent persons’ 
property, may be justified by the necessity of wat. 
“In time of war one shall justify entry on another's 
land to make a bulwark in defense of the king and 
the kingdom” (Y. B. 21 Hen. 7, 27, pl. 5, per Kings- 
mill, J.). Here, of course, war means only wat 
within the realm. The dictum is notable as showing 
that other things besides the direct use of force 
against force may be—as the judge continues— 
“justifiable and lawful for the maintenance of the 
commonwealth.” 


Il. 


Next, consider the application of the principles to 
modern conditions. An enemy’s army has landed ia 
force in the north and is marching on York. The 





peace is kept in London and Bristol, and the courts 
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‘ee wot closed. It is known that evil disposed per- 
sons have agreed to land at several ports for the pur- 
pose of joining the enemy and giving him valuable 
aid and information. Bristol is one of the suspected 
What shall the mayor of Bristol do? I sub- 
mit that it is his plain, moral duty as a good citizen 
(putting aside for a moment the question of strict 
law) to prevent suspected persons from landing, or 
to arrest and detain them if found on shore, to as- 
sume control of the railway traffic and forbid unde- 
sirable passengers to proceed northward, and to exer- 
cise a strict censorship and inquisitorial power over 
letters and telegrams. All these things are in them- 
selves trespasses (except, probably, forbidding an 
alien to land) ; some of them may perhaps be justi- 
fable under the statutory powers of the postmaster- 
general, but summary restraint by way of preven- 
tion must be justified by a common-law power aris- 
ing from necessity, if at all. Observe that I say 
nothing about trial or punishment. The popular 
(and sometimes official) notion that martial law 
necessarily means trial by court-martial has caused 
much confusion. Summary punishment may or may 
not be necessary. In that respect the mayor’s 
authority would be like that of the master of a ship. 
Now, if the mayor of Bristol fails to do these 
things, he will surely find himself in as much trouble 
as his predecessor in the time of the Bristol riots. 
And I do not think he will improve his defense by 
pleading that the peace was still kept in Bristol and 
the courts were open, and therefore he thought he 
had no power to do anything beyond the ordinary 
process of law. Nor yet will he mend matters if he 
says that he was waiting for an order in council 
which was never issued, or never came to his knowl- 
edge. At best it will be a topic of slight mitigation. 
For an order in council, though it might be useful 
as evidence that the person acting under it was acting 
reasonably and in good faith, could not of itself make 
anything lawful which was not so before; nor, con- 
versely, could any accident or default in higher places 
derogate from the power and duty of the magistrate 
on the spot. At one time it was a rather favored 
doctrine that extraordinary but necessary acts in 
time of war or rebellion, outside military law proper, 
are all in the first instances illegal, and that it may 
be a political duty to commit unlawful acts and rely 
on the legislature’s grace for a subsequent act of 
indemnity. But this, it is submitted, imputes gratu- 
itous folly to the common law, which cannot be so 
perverse as to require a man in an office of trust to 
choose between breaking the law and being an in- 
competent officer and a bad citizen. In the absence 
of positive authority (for there really is none) we 
are entitled, and, indeed, bound, to suppose the law 
to be reasonable. It seems, therefore, that the acts 
which every courageous and prudent magistrate 
would certainly do in the circumstances supposed are 
not a kind of splendid offense, but are (in the words 
of Justice Kingsmill) “justifiable and lawful for the 
maintenance of the commonwealth.” It also seems 


that the range of those acts must extend to the pre- 
vention of aid and comfort to the enemy beyond the 
bounds of places where warlike operations are in 
sight. In many places there may outwardly be 
peace, and yet modern means of communication may 
admit of important aid being conveyed to the enemy 
in the shape of information, supplies and personal 
adherents. In this manner the effective radius of a 
state of war has been multiplied tenfold or more. 
By recognizing this fact we do not alter the law, but 
apply it to the facts as they exist; nor do we dis- 
parage the wisdom of our predecessors who declared 
their opinion of the law in a form appropriate to the 
facts as known to them. 
IV. 

The results which are accordingly submitted are 
shortly these. 

So-called “ martial law,” as distinct from military 
law, is an unlucky name for the justification by the 
common law of acts done by necessity for the de- 
fense of the commonwealth when there is war within 
the realm. Such acts are not necessarily acts of per- 
sonal force or constraint. They may be preventive as 
well as punitive. 

The justification of any particular act done in a 
state of war is ultimately examinable in the ordinary 
courts, and the prior question whether there was a 
state of war at a given time and place is a question of 
fact. ‘ 

There may be a state of war at any place where aid 
and comfort can be effectually given to the enemy, 
having regard to the modern conditions of warfare 
and means of communication. 

It may be objected that, if the view now pro- 
pounded is correct, acts of indemnity are superfluous. 
But this is not so. An act of indemnity is a measure 
of prudence and grace. Its office is not to justify 
unlawful acts ex post facto, but to quiet doubts, to 
prevent vexatious and fruitless litigation, and, quite 
possibly, to provide compensation for innocent per- 
sons in respect of damage, inevitably caused by jus- 
tifiable acts, which would not have supported a legal 
claim. 

If anyone suggests a danger of this doctrine of 
necessity being extended without limit, the answer — 
almost too elementary to call for statement — is that 
courts of justice must conclusively presume the ordi- 
nary process and remedies of law to be sufficient in 
time of peace. 

V. 

So far I have not mentioned the recent decision of 
the judicial committee refusing the petition of D. F. 
Marais for special leave to appeal (85 L. T. Rep. 734; 
[1902], A. C. 109), because, in my opinion, the only 
point it really decided was that the absence of visible 
disorder and the continued sitting of the courts are 
not conclusive evidence of a state of peace. This, 





I venture to think, is right, for reasons already indi- 
|cated. Mr. Marais had applied to the local court for 

summary release, on the ground that there was no 
| state of war at all at the time and place, and there- 
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fore no possible justification for an arrest otherwise 
than in ordinary course of law. The only reason 
assigned by his counsel for denying that there was 
a state of war was that the courts were open. What 
was, in fact, the justification for arresting Mr. Marais 
in particular may be judicially considered hereafter 
without any kind of prejudice, so far as I can see, if 
Mr. Marais should be advised to bring an action. 
That question was certainly not before the judicial 
committee. 

The judgment involves the further position that 
neither an application for summary release from ex- 
traordinary arrest nor an action for anything done 
as an extraordinary act of necessity will be enter- 


tained by the ordinary courts during the continuance then, coming slowly forward, laid down their pistols 


| and their dollars. 


of a state of war in the jurisdiction, when the court 





is satisfied that a responsible officer acting in good | 
faith is prepared to justify the act complained of. 1 | 


do not know that this is seriously objected to. 
The adjective “ military ” 
the judgment. I am inclined to regret this, as being 


is used several times in | 


likely to keep alive the fallacious notion that the | 
so-called “ martial law” justified by necessity is iden- 


tical or logically connected with military law. 

Various questions of various degrees of interest are 
suggested by extra-judicial remarks in the course of 
the judgment; but they are rather speculative, and I 
purposely pass over them. It should be remem- 
bered that, whatever Ex parte D. F. Marais decides. 
be it what I suppose or more or less, the decision is 
not binding on any English court, and probably not 
binding on the judicial committee itself on any future 
occasion. : 


Lincoln’s Inn. FREDERICK POLLOCK. 


a 
THE LAW IN GEORGIA. 

Georgia has a stringent law forbidding its citizens 
to carry pistols on pain of forfeiting the weapons 
and paying a fine of fifty dollars or being imprisoned 
for thirty days. Shortly after the passage of this 
enactment Judge Lester was holding court in a little 
town, when suddenly he suspended the trial of a case 
by ordering the sheriff to lock the doors of the court 
house. 

“ Gentlemen,” said the judge, when the doors were 
closed, “I have just seen a pistol on a man in this 
room, and I cannot reconcile it to my sense of duty 
to let such a violation of the law pass unnoticed. I 
ought, perhaps, to go before the grand jury and in- 
dict him, but if that man will walk up to this stand 
and lay his pistol and a fine of one dollar down 
here, I will let him off this time.” 

The judge paused, and, a lawyer sitting just before 
him, got up, slipped his hand into a hip pocket, drew 
out a neat, ivory-handled six-shooter and laid it, 
with one dollar, down upon the stand. 

“This is all right,” said the judge, “but you are 
not the man I saw with the pistol.” 

Upon this another lawyer arose and laid down 
a Colt’s revolver and a dollar bill before the judge, 


who repeated his former observation. The oreca 
went one until nineteen pistols of all kinds and sizes 
and shapes lay upon the stand, together with nineteeg 
dollars by their side. The judge laughed as he com. 
plimented the nineteen delinquents upon being meq 
of business, but added that the man whom he had 
seen with the pistol had not yet come up, and, glane- 
ing at the far side of the court-room, he continued; 

“Til give him one minute to accept my proposi- 
tion, and, if he fails, I will hand him over to the 
sheriff.” 

Immediately two men from the back of the court. 
room arose and began to move toward the judge's 
stand. Once they stopped to look at each other, and 


As they turned their backs the 
judge said: 

“This man with the black whiskers is the one that 
I originally saw.”— New England Magazine. 
—_——___>——_- 


INSANITY AMONG ASSASSINS. 


An investigation into the subject of political assas- 


| sinations as a medico-psychological study has been 





made. It was based on fifteen historical cases of as- 
sassination, beginning with that of Henry III of 
France by Jacques Clement in 1589. Careful study 
of the medical and psychological data shows that 
the assassins fall into four classes, viz., sane assas- 
sins, insane assassins, assassins who were “ degener- 
ates,” but not insane, and finally assassins who were 
both degenerate and insane. Among sane murder- 
ers are classed the members of the Orloff family, who 
in 1762 assassinated Peter III of Russia, and Jacob 
Anckerstrom, a former captain of the army, who 
killed Gustavus III of Sweden. In the same class 
is included Booth, the assasssin of President Lincoln. 

Among insane assassins are included Ravaillae, 
who in 1610 stabbed Henry IV of France; Louvel, 
who in 1820 assassinated the Duc de Berry, son of 
Charles X of France, and Guiteau, who assassinated 
President Garfield in 1881. Ravaillac was the sub- 
ject of visual hallucinations and delusions, Louvel 
was a monomaniac, with fixed delusions, and Guiteau 
was a paranoiac, with hallucinations and _ political 
delusions, complicated with incipient symptoms of 
general paralysis. 

The “degenerates” of the assassin type include 
Clement (degenerate fanatic and mentally unbal- 
anced), who murdered Henry III of France; Chat- 
lotte Corday, who stabbed Marat in the times of the 
French revolution; Cesario Santo, the assassin of the 
late President Carnot of France, and Michael Golli, 
anarchist and fanatic, who assassinated Senor Cano- 
vas, the premier of Spain, in 1897. The three most 
recent assassinations include those of the Empress 
of Austria, King Humbert of Italy, and President 
McKinley. Luigi Luchini, it is determined, who 
assassinated the Empress of Austria, was a “ degene- 
rate with criminal instincts.” Gaetano Bresci, the 


murderer of King Humbert, was a degenerate of 
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moody temperament —a man whose criminal ten- 
dencies were diagnosed and foretold by Lombroso. | 
As regards Czolgosz, the murderer of President 
McKinley, he was a degenerate, but sane. 

Many of these degenerates were youthful, and | 
probably had they lived longer would have developed 
insanity, their earlier records showing that they were 
“borderland”” cases on the margin of sanity and in- 
sanity. Thus, Jacques Clement was twenty-five | 
years, Charlotte Corday twenty-five years, Booth 
twenty-seven years, Luchini twenty-five years of age, | 
Czolgosz twenty-eight years. Louvel had reached 
thirty-seven years and Guiteau forty-two. 


a 
WHAT IS MEANT BY “C. O. D.?” 


An interesting question came up before the Court 
of Appeals of Kentucky in the case of the Louisville 
Lithographic Co. v. Scheder (May, 1901, 60 S. W. 
8), on refusal to permit the buyer of goods ordered 
“C. 0. D.” to examine same, and the point at issue 
was, what was meant by C. O. D. 

It appeared that plaintiff shipped the goods | 
C.’O. D., so concealed that defendant could not 
examine them, and refused to permit an examina- 
tion without payment. It was held that it was a 
question for the jury, under all the facts and circum- 
stances, whether the defendant was bound to accept 
and pay for the articles without an opportunity to 
examine them. The court said in part: 

“It appears from the testimony in this case, and 
from the letters passing between the parties, filed, 
that the appellant is a lithographic company in 
Louisville, the business of which is to obtain what 
is called ‘lithographic stones,’ so prepared that it | 
may print or make a certain design, and that it | 


duty of the appellant to pay the charges and accept 


the same. He also contends that appellant never 


/asked him to be allowed to examine the package 
| sent, while appellant’s contention is the reverse. It 


is contended for appellee that the universal custom 
and law is that the purchaser must pay for the goods 
on delivery, unless by agreement time is to be given. 
This contention may be true, but it does not follow 
that a party in New York may, when a party in 
Louisville has purchased a particular article, send 
the same so concealed that it cannot be examined, 
marked ‘C. O. D.,’ thus requiring the purchaser to 
pay for an article which he has not had any oppor- 
tunity to examine and determine whether it is the 
article purchased by him or not. Under all of the 
facts and circumstances proven in this case we do 
not think that appellant was necessarily bound to 
accept the express package and pay for the same, 
and the question as to whether he should have done 
so or not should have been submitted to the jury.” 

In People’s National Bank v. Freeman’s National 
Bank (47 N. E. 588), it was held by the Supreme 
Judicial Court of Massachusetts that a written in- 
struction “ papers to be delivered only upon pay- 


| ment of draft,” sent to a collecting bank with a 
| draft in a sealed package of papers, is not invali- 


dated by the collecting bank allowing the drawee 
to open the package and examine the papers before 


| payment of the draft, as such temporary surrender 


for examination is not a “ delivery.”.— The Express 
Gazette. 
a 


ORATORY NOT A LOST ART. 


Since the Hon. William Jennings Bryan brought 
the Chicago convention to his feet by his famous 


had a contract with a certain company to furnish | “cross of gold” speech, this country has had no 


to it a large number of cigar labels of the kind 
mentioned in the pleadings, which had to be of a 
proper stamp, color, etc., and for which appellant 
had prepared a sketch. It appears that appellant 
had condemned several proofs furnished to it by 
appellee, who resided in New York or New Jersey, 
but finally a proof was sent that was, in substance, 
*O. K'd.’ by appellant, but in the ‘O. K.’ letter 
it was stated in effect that appellee should remember 
that the same should be ‘ A. No. 1,’ as mentioned in 
fofmer letter. It further appears that some corre- 
spondence had taken place between the parties, in 
which plaintiff had demanded that a payment should 
be forwarded to him for the work, which defendant 
declined to do, and pretty soon thereafter plaintiff 
expressed the stone. From the letter it appears 


that plaintiff was directed to forward the stone by | 


express, but there was nothing in the letter indi- 


cating that it was to be forwarded ‘C. O. D.,’| 
although about the time of the writing of the letter | 


in question by the appellant, the plaintiff had writ- 
ten that he would ship it ‘C. O. D.’ The conten- 
tion of appellee is that he was entitled to ship the 
stone in question ‘C. O. D.’ and that it was the 


more convincing proof of the power of oratory than 


| the speech of Attorney-General Isidor Rayner, of 


Maryland, in summing up before the Schley court 
of inquiry, says the Albany Argus. Even in cold 
type the tingling sentences of Mr. Rayner’s perora- 
tion create an impression that leaves no surprise at 
their effect upon those who received them from the 
speaker’s lips. When grizzled naval officers and 
robed judges are moved to tears by the spoken word, 
who shall say that its influence is waning with the 
increasing culture and education of the times? 

In the law court, the rostrum and the pulpit, the 
human voice still works its spell, and yet one sel- 
dom hears nowadays of great orators. There was a 
time when the world thought of Wendell Phillips 
|or Henry Ward Beecher, first as the orator, and 
then as the reformer and preacher; but modern opin- 
ion regards with a certain suspicion any appeal to 
feeling before intellect. We are half ashamed to 
own that the heart leads the brain, and yet no 
amount of modern scientific training will ever make 
| it otherwise. The tendency is to overrate logic and 
| belittle sentiment. Attorneys and clergymen are 
‘taught to argue, to marshal facts in solid array until, 
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by their very weight, they crush opposition. All 
very well, if the intellect which they address will 
give heed; but there is a subtler voice in every 
human heart which will not be silenced by mere 
argument, an ear which listens only when the tones 
of appeal are something finer than those of cold 
logic. The slightest touch of human interest moves 
a human audience more surely than the greatest 
weight of reason. 

The speaker who does not despise the so-called 
“ flowers of rhetoric ” and “ tricks of expression ”’ is 
the one who, other things being equal, gains his 
point. If he himself does not feel the sympathy he 
strives to convey to his hearers, his appeal is in vain. 
But the true orator is a genius, an artist who, 
while he is on his feet, experiences every emotion 
that his speech portrays. He speaks from the heart 
and his words go straight to the heart. 

That the gift of oratory, once possessed, can be 
cultivated, there is no doubt; and the man who owns 
afd is not too self-conscious to use it, is armed 
with a: power which has worked and is still ready to 
work, among the foremost in the world’s 
development. 

——4—————— 


VALIDITY OF THE PROVISIONS OF THE 
WILL OF THE LATE CECIL RHODES. 


It is safe to predict that should the provisions of 
the late Mr. Rhodes’ will ever come before a court 
of law, they will afford plenty of matter for discus- 
sion. In the main, no doubt they will be con- 
strued according to the law of Rhodesia, whatever 
that may be; and, if the Roman-Dutch law of the 
Cape is in operation there, it may be that the gift 
for keeping the grave in order in perpetuity is 
valid, although prima facie not so according to 
English law. It is hardly necessary to point out 
that a gift for maintaining a tomb is not charitable 
so as to escape the rule against perpetuity. A de- 
vise of land for a park, such as the devise of land 
near Bulawayo, which is to be “ planted with every 
possible tree,” could, doubtless, be now effectually 
made here under the Mortmain and Charitable 
Uses Act, 1891, since an order of the court could 
be obtained for the retention of the land in lieu of 
sale. But this, again, would depend on Rhodesian 
law. The provision for constructing’“ a short rail- 
way line from Bulawayo to Westacre, so that 
people of Bulawayo may enjoy the glory of 
the Matoppos from Saturday to Monday” is novel, 
but not apparently open to criticism on legal 
grounds. If the provision extended to maintaining 
the railway, it would be a question in this country 
whether the encouragement of week-end holidays 
was a charity. The gift of £100,000 to Oriel College 
for the purpose of extending and repairing the 
college buildings and augmenting the stipends of 
the resident fellows is, of course, a good charitable 
gift, and none the less that £10,000 is to go towards 
improving the fellows’ dinners. What was the 





particular defect that induced this bequest was cap. 
not say. The high table at an Oxford or Cambridge 
college is not usually the place where dinner is 
lacking, either in quality or quantity. And the Pro- 
vision for a vast number of Colonial, American and 
German scholarships is interesting on the ground of 
the magnificence of the conception and the novelty 
of the means by which it is carried out, rather than 
from any legal points that can arise. Here, again, 
the gift is charitable, and in English law is not 
open to criticism. The same, however, cannot be 
said of the devise of Mr. Rhodes’ residence in Cape 
Colony — De Groot Schuur — as a residence for the 
premier of the federal government of South Africa, 
when such an official shall come into existence, and 
the gift of £1,000 a year for providing an equipage 
and other purposes. It would not be feasible by 
English law to tie up land in this way to await 
a contingency which may happen, if at all, at a 
remote period, nor is it easy to see how the gift 
would be-effectual in law, even if the premier were 
in office. But this would be a matter to be settled, 
so far as the house is concerned, by Cape law, 
The only part of the will which is necessarily goy- 
erned by English law, is the devise of the Dalham 
Hall estate in strict settlement, with conditions re 
quiring every tenant for life or tenant-in-tail to 
have been, or to be, engaged for ten consecutive 
years in business, and these conditions could, of 
course, only be effective, if at all, for a limited time, 
The will, as a whole, is full of legal points, but 
whether any of them will be ever raised is very 
doubtful, especially having regard to the nature of 
the residuary gift.— Solicitor’s Journal. 


——_4——— 
THE IRISH JUDICIARY AND DUELLING. 


An amusing story of the charge given by Judge 
Fletcher, at the Sligo Assizes in 1812, on a duel in 
which Major Hillas had been killed, was told bya 
contemporary d@ propos of recent cases of duelling 
on the Continent. “The law,” said the learned 
judge to the jury, “says the killing of a man ina 
duel is murder, and, therefore, in the discharge of 
my duty, I am bound to tell you it is murder. But 
I tell you at the same time a fairer duel than this 
I never heard of in the whole course of my life.” 
And so the jury were left to discriminate! Mr. Jus- 
tice Fletcher, who was one of the justices of the 
Court of Common Pleas from 1807 till 1823, was 
sitting on the bench with judges who had been 
notorious duellists. He had practiced at the bar 
and been a member of the Irish house of commons 
during the last decade of the eighteenth century, 
when duelling was stringently enforced by public 
opinion. 

The late Right Hon. John Edward Walsh, who 
was master of the Rolls in Ireland from 1866 till 
his death, in 1869, and was called to the Irish bat 
in 1837, in a little book published in the late forties 
of the last century, entitled “Ireland Sixty Years 
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” gives some interesting information of Irish | 
judicial duellists. FitzGibbon, the attorney-general | 
for Ireland, who was afterwards lord chancellor | 
and earl of Clare, fought with Curran, who mua | 
afterwards master of the Rolls, the weapons being | 
enormous pistols twelve inches long. Scott, after- | 
wards lord chief justice of Ireland and earl of 
Clonmel, fought Lord Tyrawley and fought with | 
several other gentlemen with various weapons — | 
swords and pistols. 

Patterson, chief justice of the Common Pleas in| 
Ireland, fought with three country gentlemen and 
wounded them ‘all; one of the duels was with small | 
swords. Toler, Lord Norbury, chief justice of 
Common Pleas in Ireland from 1800 till 1827, was | 
so notorious as a duellist with political opponents | 
that he is believed to have owed his promotion to | 
his fighting qualities, and it was said that he shot | 
ap to the bench. Sir Hardinge, chief justice of | 
Ceylon and an uncle of the present lord chancellor | 
of England, when at the Irish bar fought a duel | 
with the unfortunate barrister Bagnal 


Hon. Hely Hutchinson, the prime sergeant at the 
Irish bar and provost of Trinity College, Dublin, 
set an example of duelling to the students of the 
college, of which he was the head, by challenging 
and fighting Doyle, a master in chancery. 

Mr. Walsh tells the following anecdote, which 
clearly relates to himself: “ Some years ago a young 
friend going to the Irish bar consulted the late 
Dr. Hodgkinson, vice-provost of Trinity College, 
Dublin—then a very old man—as to the best 
course of study to pursue, and whether he should 
begin with Fearne or Chitty. The doctor, who had 


long been secluded from the world and whose ob- ! 
servation was beginning to fail, immediately re- | 


verted to the time when he had been himself a 
young barrister, and his advice was: 


faster than all the Fearnes and all the Chittys in 
the library.’ ” 


The Hon. Edward Mayne, who was a justice of | 


the Court of Common Pleas in Ireland from 1806 
fill 1817 and of the Court .of King’s Bench from | 
1817 till his resignation, in 1820, and was the father 
of the late Sir Richard Mayne, K. C. B., a member | 
of the English bar and a commissioner of the 
metropolitan police, was the first member of the | 
Trish bench who set himself boldly to the work of | 
putting a stop to duelling. Mr. Justice Mayne was 
4 serious, solemn man, and a rigid moralist. His 
inflexible countenance on the bench imposed an 
unusual silence and a sense of seriousness upon the 
court. A case of duelling came before him on the 
Connaught Circuit, accompanied by some unusual 
circumstances, which, in the disturbed state of the 
moral feeling at the time, were considered an alle- 
Viation. An acquittal was, therefore, excepted as a 
thing of course. The judge, however, took a differ- 


‘My young | 
friend, practice four hours a day at Rigby’s pistol | 
gallery, and it will advance you to the woolsack | 


ent view of the case. He clearly laid it down as 
one of murder, and charged the jury to find such a 
verdict. His severity was a subject of universal 
reprobation, and his efforts to put down murder 
were considered acts of heartless cruelty. In a 


| company of western gentlemen, when his conduct 


was talked over, someone inquired what was Judge 
Mayne’s Christian name. “I cannot tell what it is,” 
| said another, “ but I know what it is not — it is not 


| Hugh” (humane). 


O’Connell bitterly lamented to the last hour of his 
life that he had slain an opponent in a duel. It 
was often observed that when receiving Holy Com- 
| munion he always wore a black glove on his right 
hand — the hand that, having shed blood in a duel, 
was unworthy to touch even the drapery associated 
with the mysteries of his religion. O’Connell was, 
however, openly taunted from the judicial bench for 
having avoided a hostile meeting. When chal- 
_lenged by Sir Robert Peel to fight a duel on the 


Continent, O’Connell was arrested in London, and 
Harvey, | 
afterwards hanged as the leader of the insurrection- | 
ary movement in Wexford in 1798. The Right | 


was believed to have made no great effort to 
avoid the police. Shortly afterwards O’Connell in 
an argument before the Irish Court of Common 
Pleas said to Lord Norbury, the chief justice to 
whose duelling propensities we have referred: “I 
fear I have not succeeded in causing your lordship 
to apprehend me.” “I know no one,” said the 
chief justice, very tartly, “who is so easily appre- 
hended when he wishes to be apprehended as Mr. 
O’Connell.” 

Duelling died hard in legal circles in Ireland, and 
it is worthy of record that almost the last serious 
message of a hostile character ever delivered was 
sent by an Irish attorney-general. In 1843 the 
Right Hon. T. B. C. Smith, the Irish attorney- 
general of the time, who was prosecuting O’Connell 
on behalf of the crown in the state trials of that 
| year, wrote a challenge to Mr. Gerald FitzGibbon, 
|Q. C., the leading counsel for the defense and the 
father of Lord Justice FitzGibbon of the Irish 
Court of Appeal. The matter was at once brought 
under the notice of the bench, and apologies and 
'explanations having been received, the incident 
closed. Mr. Smith, however, who was on the eve 
of appointment to the chief justiceship of Ireland, 
| lost his promotion to that great office, inasmuch 
as it was considered inexpedient that he should 
preside over the highest tribunal of criminal juris- 
| diction. The master of the rolls, Mr. Blackburne, 
| became chief justice of Ireland, and .Mr. Smith be- 
| came master of the rolls— Law Times (London). 


a 
ALBANY LAW SCHOOL COMMENCEMENT. 





The fifty-first commencement exercises of the 
Albany Law School took place in Albany on the 
29th of May, when the largest class ever graduated 
from the institution received their sheepskins. The 
class numbered seventy-nine, of whom fifty-three 
had attended two scholastic years and were entitled 
to the degree of LL.B.; the remainder had attended 
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one scholastic year.preceded by two years of legal 
study. The address to the graduating class was 
delivered by the Hon. John J. Linson, State senator 
from Kingston, and the degrees were conferred by 
Andrew V. V. Raymond, DD., LL.D., chancellor of 
Union University. 

Degrees of LL. B. were conferred upon the fol- 
lowing students: Frank G. Agnew, Miller P. Allen, 
Pedro G. Amador, Ezra A. Barnes, Melvin T. 
Bender, Azro L. Blake, Ernest L. Boothey, John F. 
Brady, James S. Bryan, Wilbur W. Chambers, 
Sedgwick A. Clark, Benjamin H. Connor, Edward 
C. Conway, Robert Nelson Curtis, Hugh Webster 
Darrin, Charles D. Deyo, Andrew C. Fenton, 
Oliver Edward Fengar, Raymond Flinn, Frank 
Gladstone, Crawford O. Getman, Ransom H. Gillet, 
Benjamin D. Haight, Gordon G. Harris, Ralph J. 
Hawkins, Frank M. Hickok, George A. Holcombe, 
Frank E. G. Holohan, Lester T. Hubbard, Ben- 


jamin B. Hutchins, Ralph S. Ives, Robert B. Jones, | 


Rutherford W. Kathan, Thomas H. Keogh, David 
F. Little, William E. Loeble, Bruce N. Martin, 


George B. McCarter, Jr., Thomas F. J. McDermott, | 


John J. McMullen, George J. Moore, James J. 
Nolan, Douglas W. Paige, Paul M. Pelletreau, 
George E. Pike, John Allan Rothery, Stephen S. 
Read, Erskine Clark Rogers, George H. Smith, 
Charles W. U. Sneed, James P. Thompson, Dudley 
B. Wade, David William Woolsey. 

The other graduates who received diplomas were: 
Floy* J. Bonesteel, William D. Bosler, Ralph F. 
Butts, James H. Colborne, John F. Collins, George 
L. Cooke, Waldo M. Coons, Emory F. Dyckman, 
Howard Dyckman, Robert D. Garver, Harry H. 
Hess, C. Ford Hinman, John E. Judge, William D. 
Loucks, Nathaniel Mortimer Smith, Cecil C. Van 
Valkenburgh. 

Last in the order of exercises was the award of 
prizes which were distributed as follows: 


PrizE AWARDS. 


Edward Thompson Co. prize, “ Encyclopedia of 
Pleading and Practice,” or a set of “American and 
English Encyclopedia of Law,” as the student may 
elect, for the best thesis upon a subject assigned by 
the faculty, awarded to Stephen S. Read; honorable 
mention, Benjamin H. Connor. 

Amasa J. Parker prize, fifty dollars for the mem- 
ber of the graduating class who has the highest 
standing, awarded to Erskine C. Rogers; honorable 
mention, Wilbur W. Chambers. 

Dean’s prize, a set of “Special Actions and 
Special Proceedings,” by J. Newton Fiero, to the 
members of the graduating class who has excelled in 
class work and examination in “ procedure” during 
the course, awarded to Ernest L. Boothby; honor- 
able mention, Emory F. Dyckman. 

Bender prize, a set of “American Electrical 
Cases,” to the member of the graduating class who 
has reached the highest mark in examination on the 
subject of “ Corporations,’ awarded to Ralph F. 
Butts; honorable mention, Wilbur W. Chambers. 


i 
| Faculty prize, twenty-five dollars, for the best 
moot court work during the course, awarded to 
George A. Holcombe; honorable mention, Thomas 
| F. J. McDermott and Ransom H. Gillet. 

At the commencement exercises the gratifying 
announcement was made that through the munif. 
cence of Thomas H. Hubbard of New York City, 
a graduate of the school, class of 1861, the instity. 
| tion will be equipped with a chair of Legal Ethics, 
| Mr. Hubbard’s gift was a check for $10,000 and 
| accompanying it was an interesting letter of which 
| the following is a copy: 





“In looking over the catalogues of some seventy 
law schools in the United States, I find that only 
| twenty embrace in their course of study the subject 
| of legal ethics. In fact, I am surprised to find that 
| even so many treat this subject as part of their 
|course. To judge from the statement in the 
| catalogues, the treatment seems to be somewhat 
perfunctory. In some of the catalogues it is treated 
as one of the courses not counted towards a degree, 
| The Western Reserve University of Cleveland, 0, 


‘ devotes one hour each week for ten weeks, and the 
University of Wisconsin one hour a week for six 
weeks to this topic. These two schools are excep- 
tional. The twenty schools to which I refer are dis- 
tributed among the different States as follows: 
Colorado, 1; Georgia, 2; Illinois, 5; Iowa, 2; Mary- 
land, 2; Michigan, 1; Mississippi, 1; New York, 2 
(Cornell University and Syracuse University); 
Ohio, 3; Wisconsin, I. 

“It is not probable that the south and west need 
more instruction on this subject than the north and 
east. In fact, it may be presumed that wherever it 
is treated, the lines laid down in ‘ Doctor and Stu- 
dent,’ nearly four centuries ago, are followed. Pos- 
sibly these lines admit of no improvement. It is 
safe, however, to say that there is no lawyer, whose 
practice has been extensive, who has not felt many 
times that his adversary, although conducting his 
case according to established rules, has wasted some 
of the court’s time and a good deal of the time of 
counsel, by asserting, on behalf of his client, posi- 
tions that would better not have been advanced. It 
is more than probable that most lawyers who have 
had much practice, see, in the retrospect, that they 
themselves have not been v.ameless in the same 
direction. It can hardly be questioned that every 
judge of experience will say that the public would 
be saved great expense, the court would be spared 
much labor, and the profession much ‘strain of 
temper, if counsel would avoid exaggeration, eva- 
sion and concealment, which the interests of theif 
clients seem to demand, when, in fact, they would 
be better served by omission. 

“T know that this subject is one that requifs 
very thoughtful and careful treatment. In fact, it 
has had such treatment for a great many years, with 
out removing ditferences of opinion, even among 
the profession. There is no place where it can be 
treated with so good results as in the law schools, 
and if they could all unite as to the method of treat- 
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ment, their work could hardly fail to have an im- 
portant effect on the practical conduct of legal busi- 
ness. I am not so much considering the question 
of morals as the question of time, temper and 
expense involved in the conduct of litigations. 

“J understand that this subject is not one of the 
regular courses in the Albany Law School, and, in 
fact, I do not find any reference to it in your cata- 
logue. The same is true of other large schools — 
Harvard, Yale, Columbia, the New York Law 
School, etc. It has occurred to me that you might 
not object to a modest contribution, sufficient to 
provide, at the outset, for a half dozen lectures or 
so each year on this subject. In fact it may be pre- 
sumed that eminent members of the profession 
would be glad to lecture upon the subject, even 
without compensation, for the purpose of present- 
ing both accepted and disputed views. It certainly 
ought to be treated from all sides, for the purpose of 
arriving at some practical rules of conduct more 
definite than now obtain. As a former student at 
Albany and a member of your association, I beg, 
therefore, to enclose a check to your order for use 
in the direction above indicated, and trust that it 
may be pleasing to your board to accept it. 

“Yours very truly, 
“THOMAS H. HUBBARD.” 


ALUMNI ELEcT OFFICERS. 


The Alumni Association held its first annual 
meeting at the Ten Eyck in the afternoon, 150 mgm- 
bers being present. Chief Judge Alton B. Parker, 
72, the retiring president, presided and Andrew 
V. V. Raymond, D.D., LL. D., chancellor of Union 
University, delivered a stirring address. Short 
speeches were made by several members. Officers 
for the ensuing year were elected as follows: 

President, Judge Irving G. Vann, ’67; first vice- 
president, Wheeler H. Peckham, ’52; second vice- 
president, Judge David J. Brewer, ’58; third 
vice-president, Lewis E. Carr, °63; fourth vice- 
president, Adelbert Moot, ’77; fifth vice-president, 
Judge F. J. Fort, of New Jersey. 

Executive Committee — William P. Rudd, Samuel 
§. Hatt, Andrew J. Nellis, Milton A. Fowler, Judge 
Coleman, of Orange; secretary, A. Page Smith; 
treasurer, Edwin Van Wormer. 


oweerieerener 
ANOTHER “JOLT” FOR THE OCTOPUS. 


In the matter of the bids for the legislative printing 
for 1902-3, which were recently opened by the State 
board, the Printing Octopus seems to have received 
another severe “jolt” —a body blow that is likely 
to put it in the condition known in sporting parlance 
as “groggy.” The Argus Company’s bid is so clearly 
and unmistakably the lowest that the board will 
find a difficult job ahead of it in making the award 
to any other bidder. The occasion of the opening 
of the bids was made additionally interesting by the 
appearance of the mouthpiece of the Octopus in his 
celebrated protean sketch, entitled “Now You See 





Him, and Now You Don’t See Him.” The fact that 
his contention with regard to the legality of the bids 
(other than that of the Octopus) was diametrically 
opposed to that advanced by him at the last previous 
meeting of award was quite consistent with his 
former performances in this line. 

——_oe—_————_ 

Hotes of Cases. 


Real Estate Purchased with Pension Money 
Subject to Execution.—In the case of McIntosh 
v. Aubrey, decided April 7, 1902, by the Supreme 
Court of the United States, the question was pre- 
sented as to whether real estate purchased by a 
pensioner of the United States with pension money 
is exempted from seizure and sale on execution by 
section 4747, R. S. U. S., which declares that no 
money due or to become due to any pensioner shall 
be liable to attachment, levy or seizure, whether the 
same remains with the pension officer or any officer 
or agent thereof, but shall inure wholly to the bene- 
fit of such pensioner. The court holds that it is not 
exempt, since the exemption provided by that sec- 
tion protects the fund only while in the course of 
transmission to the pensioner. In the opinion by 
Mr. Justice McKenna (Justices White, Shiras and 
Peckham dissenting), as reported in the advance 
sheets for May 15, 1902, it is said: 

“The language of the section of itself seems to 
present no difficulty, and, if doubt arises at all, it 
is only on account of the decisions of courts whose 
opinions are always entitled to respect (Crow v. 
Brown, 81 Iowa, 344, 11 L. R. A. 110, 46 N. W. 
993; Yates County National Bank v. Carpenter, 
119 N. Y. 550, 7 L. R. A. 557, 23 N. E. 1108). 
But, notwithstanding, we think the purpose of con- 
gress is clearly expressed. It is not that pension 
money shall be exempt from attachment in all of 
its situations and transmutations. It is only to be 
exempt in one situation, to wit, when ‘due or to 
become due.’ From that situation the pension 
money of plaintiff in error had departed. 

“The simplicity and directness of the statute are 
impaired by attempts to explain it by the use of 
other terms than its own. That money received is 
not money due, and that real estate is not money 
at all would seem, if real distinctions be regarded, 
as obvious enough, without explanation. Nor are 
legal fictions applicable. Undoubtedly the law 
often regards money as land and land as money, 
and, through all the forms in which property may 
be put, will, if possible, trace and establish the 
original ownership; but these are special instances 
depending on special principles, and cannot be made 
a test of the purpose of congress in enacting sec- 
tion 4747. 

" “We concur, therefore, with the learned judge 
of the Court of Common Pleas of Pennsylvania that 
‘the exemption provided by the act protects the 
fund only while in the course of transmission to the 
pensioner. When the money has been paid to him 
it has ‘inured wholly to his benefit,’ and it is 
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liable to seizure as opportunity presents itself. The 
pensioner, however, may use the money in any 
manner, for his own benefit and to secure the com- 
fort of his family, free from the attacks of creditors; 
and his action in so doing will not be a fraud upon 
them’ (10 Pa. Superior Ct. 275).”— Washington 
Law Reporter. 


Municipalities — Water Supply — Clandestine 
Taking of Water—Recovery—Capacity to Sue.—In 
City of Milwaukee v. Herman Zoehrlaut Leather 
Co., decided by the Supreme Court of Wisconsin 
in April, 1902 (90 N. W. 187), it was held that when 
a city has authority to maintain water-works and 
furnish water to consumers, the fact that it is a 
municipal corporation does not affect its right to 
recover for water clandestinely taken from _ its 
mains. 

It was further held that where water is clandes- 
tinely taken from the mains of a city, the circum- 
stance that the city has established water rates, and 
is empowered to collect such rates from consumers 
as taxes are collected, does not prevent its suing by 
way of an action for conversion. The court said, 
in part: : 

This is an action to recover the value of “ stolen 
waters.” Whether they were sweet or not does 
not appear; but it is distinctly charged that they 
were the property of the city in its mains, and that 
they were clandestinely appropriated by the de- 
fendant to its own use, and have never been paid 
for. If the water alleged to have been taken be- 
longed to an individual or a private corporation 
authorized to deal in water, we apprehend there 
would be no question raised as to the right of re- 
covery. The fact that the: plaintiff is a municipal 
corporation cannot logically affect the right to 
recover, so long as it is endowed by law with the 
power to maintain water-works and furnish water 
to private consumers. The water in its pipes is 
property, it belongs to the city, it is of some value, 
and it is charged to have been taken by the defend- 
ant and never paid for. This makes a complete 
case, on very well-established legal principles. Nor 
can the fact that the city has established water rates 
and is empowered to collect such taxes from con- 
sumers as taxes are collected, affect the right to 
recover the value of water taken in defiance of the 
city’s regulations. That method of payment was 
primarily intended for water sold by the city to 
consumers in accordance with its rules. Granting 
that this method may be used also to recover pay- 
ments for water clandestinely taken and converted, 
it cannot logically be held that it excludes the pre- 
viously existing common-law remedy by way of an 
action for conversion. This proposition seems too 
clear for argument or discussion. . 


a Seen 


A contract by a man to support a woman who is 
about to marry his son, in case the son fails to do 
so, is held, in Wright v. Wright ([Iowa], 55 L. R. 
A. 261), not to be contrary to public policy. 








Bew Books and Hew Editions, 
Rumsey’s New York Practice. By William Rum- 
sey, Justice of the Supreme Court, and John §, 
Sheppard, Jr., of the New York Bar. Albany: 
Banks & Co., 1902. 


This may well be termed an old friend in a ‘new 
guise. It is a fact well known to the profession 
generally, that for years there has been no work on 
General Practice in the State of New York any- 
where nearly up to date as to the amendments of 
the Code and the rules and decisions construing 
them. While the usefulness of Rumsey’s Practice 
which, for many years, has been universally known 
and recognized by the profession as a standard 
work on the subject, is still very great, it has been 
open to the objection of not being in all respects 
modern. The present edition will supply this omis- 
sion, bringing Judge Rumsey’s monumental work 
fully up to date. It is a complete manual of prac- 
tice, from the issuing of a summons to the collec- 
tion of a judgment by supplementary proceedings; 
it also treats fully of all actions, the remedies and 
procedure of which are either created or regulated 
by statute. Volume one, which has just been is- 
sued, treats of the courts and their organization, 
of the statutes of limitations and of procuring leave 
to sue in cases in which that is necessary, of parties 
to actions, of the form and mode of service of a 
sunfmons, notice of pendency of action when it is 
required and its effect, of motions and orders and 
the manner of drawing, entering, vacating and 
modifying them. Five chapters of the book are 
devoted to pleadings, and the subject of provisional 
remedies is fully and thoroughly treated in four 
chapters. It should be remembered that the whole 
subject of pleadings, as considered in this book, is 
adapted for use, not only in the State of New York, 
but in all other Code States. Volume two will 
treat fully of examination of parties before trial, 
the taking of commissions or depositions of docu- 
mentary evidence, of the manner of procuring the 
attendance of witnesses, the subject of the place of 
trial and the manner of procuring a change in the 
place of trial, the manner of framing issues and 
preparation of cases for trial, the mode of bringing 
a case to trial and the procedure at Special and Trial 
Terms. The mode of trial of issues of law, trial by 
jury, trial of issues of fact by the court and refer- 
ences will be discussed with a fullness that leaves 
nothing to be desired. Other subjects very fully 
treated will: be those of costs, entry of judgments 
both after defaults and after trial, judgments by 
confession, appeals from judgments and orders im 
all courts, manner of enforcing judgments by execu- 
tion, sale of real estate upon execution, conveyance 
and redemption, etc. Volume three will be devoted 
particularly to special actions, including ejectment, 
partition and admeasurement of dower. A chapter 
will also be devoted to the foreclosure of mortgages, 
and of liens on chattels. This edition of Rumsey’s 
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Practice will be new throughout, from entirely new 
plates, and will be found to be really indispensable. 
im- | Judge Rumsey is everywhere recognized as a high 
-§. | authority, and his most useful work, -now thor- 
ny: | oughly modernized, will be found more than ever 
complete and authoritative. 
ew | The Insurance Law of New York. Compiled by 
ion } Andrew Hamilton. Albany: Banks & Co., 
on 1902. 
ny- This excellentework consists of the Insurance 
Of | Taw, the General Corporation Law, the Stock Cor- 
Ing | poration Law, the Statutory Construction Law and 
tice the provisions of the Penal Code applicable to 
WN J insurance companies as revised by the Commis- 
ard sioners of Statutory Revision, together with all 
cen | amendments, and the Tax Law of 1896, as amended 
bets up to and including the present year. It contains 
Mis- | copious notes of decisions and attorney-generals’ 
ork opinions to date, which will be found to materially 
rac- | sid in construing the text of the Insurance Law, 
lec- and, therefore, very valuable to insurance com- 
8S; | panies and all who are interested in the subject of 
se insurance. 
iss | New York Penal Code. Albany: Banks & 
ion, Co., 1902. , 
ave This is the twenty-first edition of the New York 
ties | Penal Code, revised by the amendments of 1902, 
f a | which have been added or inserted in their proper 
t is | place. The index has also been thoroughly re- 
and | yised so as to give access to the work in the most 
and | practical manner. The foot notes after each sec- 
are | tion are voluminous and extremely valuable to 
mal | the active practitioner. The size of the book is a 
jour | great convenience, as it may be used as a pocket 
role | code, as well as in the office. 
:, is 
ork, New York Tax Law of 1896. Albany: Banks & 
will Co., 1902. 
rial, } This is the latest edition of the New York Tax 
scu- | Law, with amendments of 1897, 1898, 1899, 1900, 1901 
the | and 1902, prepared by the Hon. Andrew Hamilton. 
eof | Its merits are too well known to need repetition. 
the | It has been made additional useful by reason of 
and | a full and thorough cross-reference index. 
te Statutory Revision of the Laws of New, York 
I by Affecting Miscellaneous Corporations. Prepared 
ia by. Andrew Hamilton. Albany: Banks & Co., 
aves a. 
fully This new work contains all the statutory pro- 
ents | W8ions relating to corporations reported by the 
by fevision committee, which have become laws of 
s in | this State. These statutes form a complete system 
ecu- | f law as to the kind of corporation to which 
ance | they are applicable, and have repealed the former 
oted | (aws relating to the subject. Each law is indexed 
ent, | SParately and fully, so that any provision therein 
pter | CaM be easily and readily found by the practitioner. 
ges, and accurate forms for the organization of 
sey's | Ofporations under each law, proxies, certificates, 
feports, etc.. have been carefully prepared and 
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placed with the law to which they are adapted. 
Copious notes have been added to some of the 
laws and arranged under the appropriate sections, 
giving all the decisions of the courts of this State 
to the date of publication. The work will be found 
complete, accurate, convenient and useful to the 
profession. There has been added a table of con- 
tents for ready reference, which so presents in order 
the necessary steps for incorporation, as to enable 
a layman to draft the papers for such purposes. 


The New Banking Law of the State. Albany: 
Banks & Co., 1902. 


The Banking Law, as is well known, includes the 
General Corporation Law, the Stock Corporation 
Law, the Statutory Construction Law and the Tax 
Law of 18096. The amendments of 1898, 1899, 1900, 
1901 and 1902, which are included in this edition are 
numerous and material. They relate to the incor- 
poration of building and loan associations, securi- 
ties in which deposits may be invested, verification 
of reports, investment of deposits and income of 
building and loan associations, restrictions as to 
banks and their officers and appraisals. The work 
will be found to be complete and authoritative. 


Code of Criminal Procedure. Albany: Banks & 
Co., 1902. 

This is the twenty-first edition of the New York 
Code of Criminal Procedure, with the amendments 
of 1902, each of which has been inserted with a 
memorandum of the chapter number by which the 
amendment was enacted. Numerous citations may 
be found in their proper place and the index con- 
tains cross-referehces to the subject matter of the 
Code. The index is very full and complete so as 
to make the work of the greatest practical value 
to the lawyer. At the end of the work are over 
three hundred forms to guide the practitioner of 
criminal law, while the index to the forms at the 
end of the work makes it most complete in every 
particular. 


Sociologic Studies of a Medico-Legal Nature. By 
Louis J. Rosenberg, LL. B., and N. E. Aronstam, 
M. D., Ph. G. Chicago: G. P. Engelhard & 
Co., 1902. 

In these essays, heretofore published at various 
times within the past few years in well-known 
periodicals and now collected for permanent 
preservation in book form, the authors have made 
a valuable contribution to the study of sociologic 
questions, including those of crime, the drink evil, 
euthanasia, stirpiculture, the education of feeble- 
minded children, premature burial, amnesia, suicide 
and tuberculosis. The subjects chosen are among 
those which have long engaged the best thought 
of some of the ablest men of the day; they are 
treated in every case sociologically and with candor, 
as well as ability. The little work is dedicated, 
by permission, to Count Leo Tolstoi, and there is 
a sympathetic introduction by Clark Bell, Esq., 
editor of the Medico-Legal Journal. 
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Terrors of the Law. By Francis Watt. New York: 
John Lane and Bodley Head. 

This little book of 130 pages consists of critical 
and biographical studies, or, as the author. prefers 
to call them, “ Portraits” of three eminent English 
lawyers, Lord Chancellor Jeffreys, or the “ bloody 
Jeffreys,” as he was popularly known; Sir George 
Mackenzie, of Rosehaugh, known as “the bluidy 
advocate Mackenzie,” and Robert Macqueen, “ the 
Weir of Hermiston” of Stevenson’s unfinished 
romance. The point of view is human and literary, 
rather than legal; the author has sought to estimate 
the influence of these famous men on their times. 
That he has succeeded admirably in his purpose 
we believe will be the verdict of everyone who 
reads these scholarly and delightful essays. 


The Barrister. Compiled by Charles Frederick 
Stansburg. New York: The Mab Press, 1902. 


This little book consists of anecdotes of the late 
Tom Nolan, of the New York bar, who for years 
kept the bench and bar of the metropolis laughing 
over his bon mots. The author says of him: “ In the 
amusing awkwardness of his mind and body and the 
genuine devoutness of his spirit there was that to 
remind us of some of the characteristics of old Dr. 
Samuel Johnson.” Mr. Stansburg modestly ex- 
presses regret that the barrister had no Boswell. 
This book, which will probably be the nearest 
approach to a biography, consists of a somewhat 
hasty compilation of the stories about Nolan, with 
some facts relating to his career. It will be found 
instructive, as well as amusing. 


To the End of the Trail. By Frank Lewis Nason. 
Boston, Houghton, Mifflin & Co., 1902. 

This is another successful story of the great West 
by a hitherto unknown author. That Mr. Nason 
is a virile writer is apparent before one has read a 
page of his story. Albeit, there is a trifle too much 
blasphemy to suit the average reader. The action 
of the story passes in a mining camp in Colorado, 
and the principal characters are Herbert Ingalls, a 
sheep herder, and a pretty able sort of tramp whom 
he engages as herder. Ingalls gets the “ mining 
fever” and is thoroughly fleeced by a gang of cut- 
throats, buying worthless property, gambling, mort- 
gaging his land, and losing his wife, all through his 
insatiable desire for gold. Some of the minor char- 
acters give the story a grim humor, particularly the 
wise old German who speaks in parables. The 
story is well constructed, thoroughly entertaining 
and written with a rare vigor and grasp. 


The Mississippi Bubble.- By Emerson Hough. 
Indianapolis: The Bowen-Merrill Co., 1902. 


We regard this novel as far and away the best 
piece of literary work that has yet come from Mr. 
Hough’s busy pen. In it he has made skilful: use 
of the remarkable career of John. Law, of Lauriston, 
a career which, in truth, is stranger than any. fiction. 
That Law was a financial genius of the first order 





—< 


is not anywhere disputed, and the marvelous skill 
he displayed in adapting his theories and systems 
to actual conditions in France are equally wel} 
known; but the other side of his meteoric career, 
that of gambler, fop, spendthrift, prisoner under 
sentence of death, exile, wanderer, arbiter of the 
destiny of nations, dictator to the proudest aristoc. 
racy in Europe, these are not so familiar to the 
general public. Law’s escape to this country and 
his romantic adventures in the region of the Great 
Lakes are admirably described. The story is writ. 
ten in most virile fashion and keeps the interest 
enchained from the first chapter. From a literary 
standpoint “ one of the best books of the year thy 
far” is the verdict of competent critics. It give 
Mr. Hough a higher place than ever before in the 
gallery of American fiction writers. 


In the Country God Forgot. By Frances Charles, 
Boston: Little, Brown & Co., 1902. 


This book, written by a young California writer, 
is not easy to classify. It is written in a peculiar 
style, and is by no means perfect in construction, 
for even the experienced reader of fiction is often 
obliged to turn back the pages to get and keep the 
thread of the story. The scene is laid in the barren, 
desolate plains of Arizona. The loneliness and 
aridness of the life there is admirably described. 
The hate of the rich old rancher for his only son is 
the theme, but there are infinite variations. Though 
the theme is tragic, there is sunshine and humor in 
the book, and a simplicity which makes the story an 
unusual and engrossing one. For a first effort, 
which we are told this one is, it may be classed 
as far above the ordinary. It makes a strong and 
successful appeal to human sympathy, and the 
writer shows herself unmistakably a close student 
of human nature. “In the Country God Forgot” is 
a work of performance, as well as promise. 


The Rustler. By Frances McElrath. New York: 
Funk & Wagnalls Co., 1902. 


Here we have still another stirring story of the 
great West, a novel founded on the “ Rustler war” 
in Wyoming of a few years ago. Jiin, the hero, 
is a “cattle puncher” in whom there were great 
possibilities for good had they not been destroyed 
by the coquetry of a vain woman, Hazel Clifford, 
a cultivated Easterner, who, as a guest of the 
ranch owner, crossed Jim’s path. She deliberately 
compels him to fall in love with her, and then as 
deliberately flouts him, whereupon he goes to the 
bad very promptly, and begins a downward career 
as a “rustler,” i. ¢., a brander of other people's 
cattle on his own account. The story is well 
developed, particularly the ‘latter portion in which 
Hazel undergoes a change of character due to 
remorse and becomes a thoroughly regenerating 
influence in the camp. There are in the story deft 
touches of pathos, genuine humor and rugged: real- 
ism. It will be found entertaining, uplifting and 
full of human interest throughout. 
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Upland Game Birds. By Edwin Sandys and 
Others. American Sportsman’s Library. Edited 
by Caspar Whitney. New York: The Macmillan 


Co., 1902. 


To the true sportsman this excellent work will | 


prove a rare delight. The authors have written 
from knowledge and experience of the peculiarities, 
habits and proper methods of hunting the part- 
ridge, grouse, ptarmigan and turkey families, and 
have added valuable and interesting chapters on 
the woodcock, the plover, foreign game, the 
cranes and the mourning dove. T. S. Van Dyke 
contributes an excellent chapter on “ The Quail and 
the Grouse of the Pacific Coast.” The book is 
beautifully illustrated by L. A. Fuertes, A. B. Frost, 
J. O. Nugent and C. L. Bull. It ought to be in the 
library of every true American sportsman. 





Literary Botes. 


“Red Saunders” (McClure, Phillips & Co.), 
went into a second edition the other day. 


W. Clark Russell's new story, “ The Mate of the 
Good Ship York,” will be published immediately 
by Messrs. L. C. Page and Company. 


Little, Brown & Co. will bring out a three- 
volume edition of Daniel Webster’s hitherto un- 
collected speeches and writings in the fall. 


“A Maid of Bar Harbor,” by Henrietta G. 
Rowe, will be published by Little, Brown & Co. 


this month. It is a story of Mt. Desert before and | 


after society took possession of the island. 


The announcement of Cecil Rhodes’ bequest for 
the education of American students at Oxford gives 
special point to John Corbin’s book “ An American 
at Oxford,” which Houghton, Mifflin & Co. publish 
this spring. 


Little, Brown & Co. will publish this month “ In 
the Eagle’s Talon,” a romance of the Louisiana 
Purchase, by Sheppard Stevens, author of “The 
Sword of Justice,” etc.; also “A Girl of Virginia,” 
alove story of the University of Virginia, by Lucy 
Meacham Thurston, author of “Mistress Brent.” 


Jeremiah Curtin, the translator of Sienkiewicz’s 
works, asserts that the historical novel of ancient 
Egypt, which he has just translated, is from the 
original of a new Polish author, who has written 
the greatest novel on Egypt, as “ Quo Vadis” was 
the most powerful novel on ancient Rome. 


While it is true that the works of Bret Harte 
that are undeniably classic were all produced before 
he was forty, it is also true that the later volumin- 
ous productions were excellent, judged by other 
standards than his own first efflorescence of genius. 
And while it may be true that his miners, his 
gamblers and his women of the camps are not real 


XUM 


in all particulars, it is certain that they are-the ideal- 
ization of a consummate literary artist. Bret Harte, 
of all men, has seen the picturesque life of the early 
mining camps at their most picturesque stage and 
in his most receptive period, and has transferred 
his sensations to his readers with such shrewd 
humor, true pathos and delicate love for nature 
as have been given to no other man who dealt with 
this turbulent and transitory phase of American 
liie— From ‘Two American Novelists,” in the 
American Monthly Review of Reviews for June. 





The authorship of “ Little Breeches,’ written 
by Secretary of State John Hay, was frequently 
attributed to the late Bret Harte, says the New 
York Times. A young lady once said to him: “I 
am highly pleased to meet you, Mr. Harte. I have 
read all your poems, but I have enjoyed ‘ Little 
Breeches’ the most.” 

“ Pardon me, madam,” replied Mr. Harte, “ but 
you have put the ‘ Little Breeches’ on the wrong 


” 


man, 


President Roosevelt said in his Charleston 
speech: * Our civil war was incomparably the great- 
est of modern times, and its memories are now 
priceless heritages of honor alike to the North and 
to the South.” This is the spirit in which Mr. Wil- 
liam Sage has written “The Claybornes,” a ro- 
mance of the days of ’61. His earlier book, though 
| his first, won him immediate recognition and 
| rapidly went through nine editions. His new novel 
| will, doubtless, be even more popular. 





| More than half a million copies of Mrs. Henry 
| Wood’s “ East Lynne,” which the Macmillans are 
|to reissue in sixpenny form, have been sold in 
England; the pirated circulation of the novel in 
America is unknown, although it has been enor- 
mous. One of the trans-Atlantic buccaneers had 
the nerve to change the name of every place or 
person in the book, to give it an American flavor. 
The book, which has proved one of the most 
popular novels of the nineteenth century, is soon to 
be out of copyright. 


Miss Jane Addam’s book on the work of uni- 
versity settlements, ‘“ Democracy and _ Social 
Ethics,” has promptly run into its second edition, 
as might have been expected. There is hardly a 
town of any importance containing districts of poor 
people and poverty-stricken foreigners which does 
not contain several groups of men and women bat- 
tling with the difficulties which beset our more 
helpless classes. Among these workers and also 
among every person. who has given any serious 
thought to social problems, Miss Addams’ book has 
found prompt reading. She is easily the leader in 
this movement. 


The newspaper reader who is confused by the 
clamor over the Philippine situation will find in the 
Review of Reviews for June an editorial summary 
of the controversy, written in a calm and judicial 
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spirit, and emphasizing the vital points in dispute. 
While making no attempt to extenuate any abuses 
that may have developed in connection with our 
military administration of the islands, the editor’s 
conclusion is that our army has been “more 
humane and more scrupulous in its recognition of 
the rules of war than any other military forces under 
like conditions have ever been in the history of the 
world.” 


As full as usual of timely articles on men and 
affairs, McClure’s for June will perhaps be chiefly 
welcomed for the first instalment of Booth Tark- 
ington’s new serial, “The Two Vanrevels.” The 
author might appropriately have called the new 
novel “The Two Gentlemen from Indiana,” to 
emphasize the fact that in it he is returning to the 
field of his first great success. “The Gentleman 
from Indiana,’ however, was a story of contem- 
porary life, while “The Two Vanrevels” harks 
back to the days of the Mexican War. The three 
opening chapters unfold most alluringly. The story 
seems to combine all the charms of “ The Gentle- 
man from Indiana” and “ Beaucaire,” and to add a 
surer mastery of style of its own. Certainly nu 
serial now running in any other magazine wi!l sur- 
pass it in importance or popularity. 


——+—_——_——. 


Legal Rotes. 


The Hon. Clarence Hale, we are pleased to note, 
has been elevated to the United States district 
judgeship in Maine. 


The chief justices of Ontario and Quebec are 
paid £1,400 and £1,200 respectively; the chief 
justices of New South Wales and Victoria £3,500 
each. In the Canadian provinces the puisne judges 
are paid £1,400, in Victoria £3,000 annually. 


One who loans money with the understanding 
that it shall be used in gambling, or who participates 
in the gambling transaction thus promoted by his 
act, is held, in Appleton v. Maxwell ({[N. M.], 55 
L. R. A. 93), to have no right to recover in a suit 
for the money loaned or advanced. 


Governor Crane, of Massachusetts, has ap- 
pointed the following judges for the Superior 
Court: C. H. De Courey, of Lawrence; Robert O. 
Harris, of East Bridgewater; Lemuel Le Baron 
Holmes, of New Bedford, and William C. Wait, 
of Medford, the later succeeding the late Judge 
Hopkins. 


A Code provision that the masculine includes all 
genders except where such construction would be 
absurd or unreasonable is held, in Re Maddox 
({Md.], 55 L. R. A. 298), not to entitle a woman 
to admission’ to the bar under the provision that 
“any male citizen” having certain qualifications 


A contract by a porter placed in charge of a 
sleeping car, to waive his right of action for injuries 
caused by the negligence of any railroad company 
by which the car is hauled, or of its servants, jg 
held, in Russell v. Pittsburg, C. C. & St. L. R. 
({Ind.], 55 L. R. A. 253), not to be void as againg 
public policy. 


A landowner who maintains on his property an 
tnused building containing a water-wheel js held, 
in Ryan v. Towar ([Mich.], 55 L. R. A. 310), to 
be under no obligation to make the premises safe 
for children who have broken into the building, of 
for one who enters the building to rescue a child 
who has been caught and injured by the wheel, 


An infirmary maintained by the proprietors of; 
medical college to induce attendance at the colleg: 
for the instruction and clinical experience received 
in an infirmary is held, in Gray Street Infirmary y, 
Louisville ([Ky.], 55 L. R. A. 270), not to be 
exempt from taxation as a purely public charity, 
although a great deal of charitable work is done 
in it. : 


Justice Miles Beach, of the Supreme Court of 
New York, died at his apartments in the Waldori- 
Astoria on May 19. His fatal illness was reported 
as diabetes. Justice Beach recently underwent an 
operation for the removal of a carbuncle. He was 
born in 1840 and studied law at Troy, of which 
city he later was mayor. After a term on the 
Common Pleas bench he was elected a Supreme 
Court judge. 


Removing a tenant and his family from the leased 
premises under a judgment of forcible entry and 
detainer, on a cold day, at a time when his child is 
visibly broken out with measles, is held, in Brad- 
shaw v. Frazier ([owa], 55 L. R. A. 258), to be 
an abuse of legal process. which will render the 
landlord liable for the injurious consequences to 
the child. 


Joseph N. Barker, the oldest practicing lawyer of 
Chicago, died of Bright’s disease Tuesday, May 
13th, aged seventy-eight years. Mr. Barker was 
born in Augusta, Ky., and had been a resident of 
Chicago since 1845. He began to practice law 
two years later and continued in his profession 
until two weeks ago, the firm being Barker, 
Church & Shepard. 


The Supreme Court of the United States has just 
handed down its decision in the case of Detroit ¥. 
Detroit Citizens’ St. Ry. Co. (22 Supreme Coutt 
Reporter, 411), in which it decides against the right 
of the city to reduce from five cents to three cents 
the fare to be charged by the street car compamits 
of that city. The court halds that the ordinances 
granting the street railway franchises and the act 
which govern the granting of these franchises &@ 
not give to the city the right to reduce the far 





shall be so admitted. 


without the consent of the railroad company, 
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though the law does say that the fare which any 


company may charge shall be established by agree- 
ment between such company and the city, and 
shall not be increased without the consent of the 
city authorities. 


A person who suffered a fall by accident, resulting 
jn concussion of the brain, which deranged and 
crazed his mind so that he could not intelligently 
give the notice and required information regarding 
the accident within the time stipulated in an acci- 
dent insurance policy, is held, in Woodmen Acci. 
Asso. v. Byers ([Neb.], 55 L. R. A. 291), to be 
excused in law from compliance with the condition 
of the policy in that regard, during the time of the 
existence of the disability. 


"A motion by a servant employed to drag bales 
of cotton from a sidewalk into a warehouse, as if 
to throw the iron hook furnished him to aid in 
the work at some boys playing upon the bales, 
but who are in no way interfering with his work, 
to frighten them away, is held, in Guille v. Campbell 
({Pa.], 55 L. R. A. 111), not fairly to tend to 
effectuate the discharge of his duty, so as to render 
his master liable for an injury to a bystander, 
caused by the sliping of the hook from his hand. 


Recovery on a policy insuring against sickness, 
which limits liability to the perod when insured is 
continuously confined to his house and subject to 
the personal calls of a registered physician in good 
standing, is held, in Hoffman v. Michigan Home & 
H. Asso. ({[Mich.] 54 L. R. A. 746), not to be de- 
feated by the fact that the insured went out by 
direction of his physician for an occasional and 
necessary airing, if, by reason of his illness, he 


was continuously confined to the house for a large~ 


portion of the time. 


In the case of Western Union Tel. Co. v. Waxel- 
baum (39 Southeastern Reporter, 443), it was 
sought to recover damages for a mistake made in 
atelegram sent to the appellee. The message was 
Written on a blank of one company, and delivered 
to an agent of another. The blank contained a 
condition that the company would not be liable 
for damages in any case where the claim was not 
Presented within sixty days. The court holds that 
‘the use of this blank by the sender, and the accept- 
ance of the message thereon by the telegraph com- 
pany, bind them both by the reasonable terms of 
the contract contained upon the blank used. 


' The inheritance tax law of Wisconsin, which 
@uthorizes the taxation of inheritances, gifts, or 
sales in contemplation of death, of personal above 
the value of $10,000, is construed in the case of 
Black v. State (89 Northwestern Reporter, 522), 
and held to be unconstitutional in that the statute 


estate exceeding $10,000, although the several in- 
heritances were less than that sum, and does not 
authorize the taxation of any inheritance in an 
estate less than $10,000 in value. The fact that the 
application of the law depends upon the size of 
the estate of the testator, and not the inheritance, 
makes it possible to levy the tax upon some estates 
of a certain value, and impossible to levy it upon 
others. The court holds that this confers special 
privileges, in violation of the Constitutions of Wis- 
consin and the United States, guarantying to 
every person the equal protection of the laws. 


An interesting case has recently been decided 
by the Circuit Court for the district of Minnesota, 
involving the liability of a railroad carrying mail 
for the government, for the loss of a valuable 
package. The case is entitled German State Bank 
v. Minneapolis, St. P. & S. Ste. M. Ry. Co. (113 
Federal Reporter, 414), and it is alleged that the 
mailing of a valuable package to the complainant, 
and its carriage by the railroad company to its 
station, where the mail sack was delivered to the 
company’s agent whose duty it was to safely care 
for the mail sack during the night, the leaving 
of the station by the agent, and the robbing of 
the sack during his absence, constituted such lack 
of ordinary care on the part of the railroad as to 
make it liable for the loss. The package was 
registered, and contained the sum of $3,000. 
Judge Lochren holds that the carrying of mail is 
entirely under government control, and that the 
railroad company owed no duty except to the gov- 
ernment; that it has no knowledge of the contents 
of mail sacks, nor as to who sent or who is entitled 
to receive letters; that it is not employed by such 
persons, and owes to them severally and personally 
no duty whatever. 


In a recent address a member of a prominent law 
firm in the city of New York used the following 
language: 

“When I came to the bar, forty-three years ago, 
very few, if any, good lawyers advertised. To-day all 
that has changed. In the English Law List, which is 
the official organ of the bar of that country, are td 
be seen the cards of : , our own firm, and 
those of several others in New York. I think the 
strongest, as it is one of the largest, firms in the 
world, having thirteen partners, is that of ~ 
of Toronto, whose card I see in all the foreign law 
lists and in well-nigh all our own legal and banking 
directories. Of course, the advertisement must be a 
dignified one; merely a card, nothing more. * * * 
It is just as legitimate and proper for a lawyer to 
publish his card, preferably in a legal or banking 
journal, as it is for a business man to advertise his 
business.” 











The mere cards of law firms contained in such 
publications as the English Law List or Hubbell’s 





contemplates the taxation of all inheritances in an 


Legal Directory, while in one sense advertisements, 
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are of as great benefit to the public as to the lawyers 
themselves. It is doubtful whether any business of 
value would ever be sent to a firm of lawyers in a 
large city without previous knowledge of them, 
either personal or by reputation. Where a lawyer 
has a wide reputation, it is a matter of accommoda- 
tion to anybody who wishes to employ him to have 
his post-office. or cable address readily accessible. 
Of course, lesser legal lights derive a certain benefit 
from being included in the same category with more | 
famous contemporaries. Lawyers in smaller com- 
munities receive an advantage from the insertion | 
of their cards, or having their names included in | 
the lists, in publications that profess to make investi- | 
gation and not to admit any person who is unworthy. 
All of this, to some extent involves the advantage | 
of advertising, and yet the usual features of competi- | 


P fae ‘ _ 
tive advertising are absent. According to the senti- | 


ment of this community, at least, lawyers of good | 
standing are still precluded from advertising special 
or “cut” rates, or particular facilities or “ pulls,” or 
other considerations which would give them an ad- 
vantage in the struggle for business. We ma 

regard the advertising tendency, as far as it has 
gone as not illegitimate. Indeed, there are no objec- 
tions, except those of sentiment and etiquette, 
against a lawyer’s using the ordinary artifices of 
advertisements practiced in the trades. It may even 
be said that honest and direct advertisments, al- 
though undignified, are morally preferable to the 
“puffs” in the form of reading notices which as- 
piring attorneys procure to be inserted in the news- 
papers. At the same time, we hope that the practice | 
of direct advertising will, by professional sentiment, 

continue to be restricted to the insertion of “ digni- 

fied” advertisements; “merely a card, nothing 
more.”— N. Y. Law Journal. 





The square piece of stuff which is attached to 
the back of a barrister’s gown represents the purse 
which was formerly hung at the back of the mem- 
bers of the legal profession into which the confiding 
client could let slip unaware the honorarium. So- 
licitors are so eager to pay fees at this date that 
no suggestion is necessary. The bands which the 
barrister wears in front of his neck represents the 
two tablets of the law and were taken from the 
like appendage worn by the old chancellors, all of 
whom were ecclesiastics The Sammons (Mel- 
bourne, April 1, 1902). 


In connection with the enthronement a few days 
ago of the young King of Spain, it may be of 
interest to point out that, while he has legally at- 
tained majority at the age of sixteen, the ordinary 
rule in Spain is that majority is reached at the age 
of twenty-three. The rules in this matter of coming 
of age vary considerably in different countries. In 
cur own country, full age in male or female is 
twenty-one, which age is completed on the day 


| males, but in certain of the States within the Union 


| tinental countries, while a general rule on this ques- 





preceding the person’s twenty-first birthday. To 


this the sole exception occurs in the case of the 


sovereign, who attains majority at eighteen. Jp 
Germany, twenty-one is the general rule; but the 
same exception as prevails in this country with 
regard to the sovereign obtains there. Ip the 
United States, our law prevails generally as to 


women acquire the status of majority at eighteen, 
In France, the age of majority is twenty-one in the 
case of both males and females. In various cop. 


tion is laid down, power is given to the authorities 
to confer upon persons the statuts of majority, 
where for valid reasons this may be deemed de 
sirable, at an earlier age than that prescribed as 
generally applicable— Law Times (London), 


Dr. Richard Garnett, writing to the London 
Times on the almost universal omission by paper- 
makers of the date of the manufacture of their 
paper, which used to be recorded by the water- 
mark, says: “ The great importance which a dated 
water-mark may possess in legal proceedings jg 
strikingly illustrated by a passage in the interesting 
letters of Céar de Saussure on England in the time 
of the first Georges, recently published “by Mr, 
Murray. A dishonest steward endeavored, by means 
of forged documents, to make his mistress, the 
Duchess of Buckingham, responsible for the repay- 
ment of large sums which had in fact never been 
advanced to her. A lengthy lawsuit followed, which 
came before the Court of King’s Bench, and the 
duchess, who had already been condemned to lose 
the lawsuit by the judges of the court below, was 
going to be condemned by those of the higher 
court, when one of them had a sudden inspiration. 
Seizing a contested bill, the judge held it up to the 
light, and, having examined it carefully, he dis- 
covered to a certainty that the bill was forged, the 
date and water-mark on the paper being several 
years posterior to the date of the writing.” 


“Few people, I venture to say, even in high 
official positions, know what justice first wore the 
gown in the Supreme Court of the United States,” 
said an authority on the subject recently. ‘“ When 
Justice John Jay took the office he thought the 
members of the Supreme bench should wear a gown 
of some sort. Accordingly, he appeared in his own 
academic gown, which he wore by virtue of having 
received a degree from the University of Dublin, or, 
as it was then known, ‘ Trinity College.’ It was a 
tri-colored gown, too. Such a garment would look 
peculiar now, since the black gown has been 
adopted.”— Washington Post. 


The Special and Trial Terms of the New York 
Supreme Court adjourned on May 26 at recess 
out of respect to the memory of Justice George 
P. Andrews, whose funeral was held at 2 o'clock. 
All parts of the City Court were also adjourned. 
Justice Leventritt, who presided in Special Term, 
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a 
Part II, said, with reference to the death of Justice | 
Andrews: | 

“In rapid succession has death summoned the | 
justices of this court. During my brief term I have 
pidden a last farewell to five of my colleagues. It | 
is scarcely a week since we have stood by the bier | 
of Judge Beach, and now a like great loss has | 

Justice George P. Andrews has. gone | 
to his eternal home. Men of distinction come and | 
go, and are soon forgotten, but it cannot be that | 
the remembrance of the virtues, the merits, the | 
excellences which characterized his judicial career | 
will be so fleeting, so momentary. It cannot be 
that only for the day will be acclaim, ‘ Well done, 
thou good and faithful servant.’ 

“Judge Andrews had a noble conception of the | 
high office which he so ably filled. Its chief attrac- 
tion to him was the opportunity it afforded to do 
good, to purify, to elevate. * * * 

“As a tribute of respect to the memory of Judge 
Andrews this court will adjourn at 1 o’clock to-day, 
so that all who desire to attend the funeral services 
may do so. The clerk of the court will make note 
in the record of these proceedings, and transmit 
to the bereaved family the expression of our deepest 
sympathy in their great affliction.” 


befallen us. 





“Former Governor of Connecticut, Thomas M. | 
Waller, gives the following sensible views on the | 
subject of advertising, from a professional man’s | 
standpoint: 

“The professional etiquette that prevents the 
soliciting of law business by discreet and proper 
advertising,” declares the former governor, “‘ works 
a hardship, especially in cities, upon young lawyers 
and gives an unfair advantage to’ old ones who have 
become known. Why should not a young lawyer, 
struggling to gain practice, have the right to adver- 
tise his profession, and a specialty, if he has one, 
without any more loss of character than merchant 
princes, like ex-Postmaster-General Wanamaker, 
suffer from advertising their wares? “If lawyers’ 
services were honorary only, as in theory if not 
in fact they anciently were, there would be an 
artificial reason for the strained etiquette I speak 
of; but as fees are now legally recognized, and can 
be sued for, and even contingent fees are legal and 
not champertous, why should not legal buisiness be 
sought for in the same way that any other business 
is? I should not hesitate to advise a young lawyer 
in a city to advertise ‘clients wanted’ in the daily 
Papers, naming his references, until he got all he 
needed to give him a good start.” 


In a recent decision in the case of De Frees 
Critten and others against the Chemical National 
Bank of New York the Court of Appeals has stated 
Some interesting principles regarding the duties 
and liabilities of banks and depositors in relation to 
forged checks. Summed up briefly the decision, 


| the clerk on a series of such forgeries. 





which is in favor of the plaintiffs, holds that: 





= 
A bank which pays a raised check, that was altered 


so skilfully by the drawer’s clerk, who presented it, 
as to avoid detection on reasonable inspection, must 


sustain the loss, unless the depositor has, by leaving 
blanks in the check or by some other affirmative act 
of negligence, facilitated the fraud. But a de- 
positor, on the periodical writing up of his account 
and return to him of the pass-book and vouchers, 
is bound to make reasonable examination and veri- 
fication of them and to notify the bank if forgeries 
have occurred, so that it may guard against recur- 
rence. If he neglects to make such verification, or 
intrusts it to his clerk, who, from being connected 
with the forgeries, fails to disclose the discrepancies, 
the bank, in the absence of neglect on its part, is 
not chargeable with subsequent payments made to 
When, how- 
ever, the bank, while the forgeries were going on, 
pays a forged check to the clerk under such cir- 
cumstances as to practically disclose its dishonest 
character, and gives no notice of the transaction 
to the drawer, its negligence in paying the check 
and, by its silence, permitting the forgeries to be 
repeated, is an answer to its charge of negligence 
against the drawer for failing to verify his vouchers. 


a 


English ABotes. 





Lord Grimthorpe recently attained the age of 
eighty-six years. He is senior king’s counsel and 
senior bencher of Lincoln’s-inn. 


The South African Law Journal says of Sir James 
Rose-Innes, who has been appointed chief justice 
of the Transvaal, “The legal profession in the 
Cape Colony will regret Sir James’ departure for 
the Transvaal. If he has to change the bar for 
the bench they would prefer that the change should 


take place in, and for the benefit of, the 
Cape. In parliament as well as at the bar 
the Cape can _ iill-afford to lose him. As 


chief justice of the Transvaal he will be most wel- 
come to the inhabitants of that new colony, and 
to none more so than to the legal profession there. 
His name and fame are towers of strength, and 
guarantee that he will worthily and impartially 
occupy and discharge the functions of that high 
office with dignity and honor, with credit to him- 
self and with great benefit to his adopted country.” 


The accuracy of the following story is vouched 
for by a correspondent of M. A. P., says the Law 
Times: “Mr. Geoghegan was returning to his 
home one evening, having had, he assured me, 
a most arduous day’s work at the old Middlesex 
sessions. He was defending a pickpocket charged 
with stealing a valuable gold watch. However, Mr. 
Geoghegan, by keen cross-examination and an 
eloquent appeal to the jury, raised a doubt, the 
benefit of which the prisoner was given. His client, 
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on meeting him outside, was profuse in his thanks, 
and, as he said good-bye, quietly slipped the watch 
into his counsel’s hand. The feelings of Mr. 
Geoghegan may be imagined, for he told me that 
he had conscientiously believed the: man to be 
innocent.” 


Lady Russell, of Killowen, has just witnessed 
the completion of the memorial placed upon her 
husband’s grave in the Epsom cemetery, says the 
Daily Chronicle. The cross now set in its place is 
reproduced from drawings Lady Russell had made 
after an ancient pattern still to be seen in the 
cemetery of the ruined Abbey of Clonmacnoise, 
on the banks of the Shannon. The slab of marble 
which covers the Epsom grave is also copied from 
an antique Irish gravestone, and the little wall of 
inclosure round the tomb is made of granite 
brought into Surrey from the late Lord Chief 
Justice’s own Newry mountains. 


Lord Tweedmouth is reported to have said at 
the newspaper society’s dinner that “the law 
courts had decided that the ‘copyright of a speech 
rested not in the person who uttered it, but in the 
person of the gentleman who had been good enough 
to take it down.’” As this misapprehension ap- 
pears to be still current (writes Sir Frederick Pol- 
lock to the Times), may I repeat the explanation 
which you allowed me to give at the time? The 
decision referred to was really quite different, 
namely — that, if the speaker has not reserved the 
right of publication, every producer of an original 
report is entitled to copyright, not in the matter 
of the speech, but in his own report of it. That is 
to say, a stranger who did not report the speech 
himself, and is not authorized by the speaker, may 
not copy any particular report without the leave 
of the reporter or the person for whom the report 
was made. The speaker’s rights were not in 
question at all— Law ‘limes (London.) 


——_>——_ 
Bumorous Side of the Law. 


Diggs — Say, I thought you always claimed to 
be a man of intelligence? 

Biggs — You have said it. 

Diggs — Then how do you explain the fact that 
you were called to serve on a jury last week — 
Chicago Daily News. f 


“Whisky in the abstract, whisky generically, 
is by the decree of public sentiment quarantined 
along with smallpox, leprosy, and cholera. It is 
an Ichabod, forsaken, cast out, and despised, a 
Czolgosz among the commodities of commerce, and 
yet we are enjoined to give it a place with the 
staples and staff of life, and catalogue it with beef 
and beans and bread.” This extract is from the 
recent case of State v. Hickox (68 Pacific Reporter, 


== 


35), in which the Supreme Court of Kansas held 
that the State law placing restrictions upon the 
taken or soliciting of orders by a Non-resident 
salesman for intoxicating liquors to be imported 
from another State is a burden upon interstate 
commerce, and is, therefore, repugnant to the Pro- 
visions of the federal Constitution, empowering 
congress to regulate commerce. 


In Bethany Hospita: Co. v. Hale, a Kansas 
reported in 67 Pacific Reporter, 848, the following 
unusual examination takes place: 

Q. “ When did you first see her,— before or after 
her mother was married?” A. “ Before her mother 
was married.” 

Q. “ And she had married a man by the name of 
D.?” <A. “ Yes, sir.” 

Q. “ Prior to the time she was killed?” A,“ Yes, 
sir.” 

We wonder what the custom is in Kansas in 
regard to_this matter. 


“TI thought she was a woman of unbreakable 
will,” said the gentleman with the bob-tailed coat, 

“And so she was,” said the man with the in- 
candescent whiskers. 

“Yet you tell me that she is completely sub- 
servient to her husband,” went on the first 
gentleman. 

“Well, you see, she married a lawyer, and he 
broke the will.”— Baltimore American. 


At the funeral of a lawyer of State reputation, 
who lived and practiced in a town not for from 
Philadelphia and who was known among his friends 
thereabouts as an*unbeliever, an eminent gentle- 
man from Philadelphia reached the house after the 
minister had begun the sermon. Not knowing 
how far the services had progressed, he accosted a 
well-known Quaker of the town, who was a friend 
of the deceased and who was noted for his great 
sense of humor, and, leaning over his shoulder, 
asked in a whisper: 

“What part of the services have they reached?” 

To which the Quaker, without a smile, replied: 

“Just opened for the defense.”— Philadelphia 
Times. 


Many good anecdotes of the late Thomas Nola, 
of the New York bar, are given in Charles Frede- 
rick Stansbury’s book entitled “The Barrister,’ 
recently published by the Mab Press. The following 
are two excellent samples of Barrister Nolan’s keen 
wit: 

Concerning the late Justice Smyth, Nolan te 
marked that “he’s a good judge, a foine judge; 
but he thinks ivery man ought to go to prison a 
least wance.” The rejoinder of the barrister to one 
of the judges of this county who offered to plead 
for the barrister’s client on the judgment day: 
“ Your honor will have troubles of your own upom 





that day,” is perhaps equally good. 
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